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It is unpleasant, but true, that a few of 
our lawyers do not properly discharge their 
professional obligations to their clients. 
This necessitates the disciplinary program 
carried on by The Florida Bar under the 
overall supervision of the Supreme Court 
of Florida. 

We are rightfully proud of our discipli- 
nary program. Approximately 50 cents of 
each one dollar of The Florida Bar dues is 
used for lawyer discipline and the Clients’ 
Security Fund. We have lawyers and others 
on our staff who are engaged full-time in 
the investigation of alleged complaints 
against lawyers and, when warranted, the 
prosecution of those lawyers under the 
rules laid out by our Supreme Court. 

The actions of lawyers which warrant 
discipline are often acts of omission which 
cause damage to the lawyer’s client. We 
must be vigilant to assure that the client’s 
interest and the proper administration of 
justice are properly recognized at all times. 

During the past two or three years, the 
Board of Governors has considered in its 
disciplinary role, certain cases involving 
lawyer discipline which have caused me 
serious concern as regard the rights of the 
client involved. These cases come about 
through a series of events substantially as 
follows: 

Lawyer is engaged by client to file a 
lawsuit for client. Lawyer files the suit. 
During the course of the litigation, lawyer 
fails to attend scheduled hearings of the 
court, or fails to comply with orders of the 
court, or the like, and the court dismisses 
the complaint of the client, with prejudice, 
or, if without prejudice, the statute of 
limitations has then run. The client has 
effectively been booted out of the court- 
house. 

In one case, the client appealed the 
action of the trial court, and the appellate 
court stated that if it had been the lower 
court it may have granted relief, but such 
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The Administration of Justice—Lawyer Discipline 


action was within the discretion of the trial 
court. 

Where does the client, the lawyer and the 
administration of justice stand when some- 
thing like this has transpired? 

Client has lost cause of action. Client can 
sue lawyer if client desires to do so, but that 
requires another lawyer being engaged and 
additional expense for the client. Lawyer is 
subject to being sued by client, and is 
subject to disciplinary action by The Flor- 
ida Bar, if it is brought to the Bar’s 
attention. 

How about the administration of justice? 
Have we helped to assure that the client has 
had his day in court? 

I hasten to add that I recognize that in 
most instances when defaults are entered, 
or orders of dismissal are signed or the like, 
it is the result of action or failure to act on 
the part of the client, or for other reasons 
which are entirely correct. I do not speak to 
those cases in this article. I speak only to 
those cases where the court clearly knows 
the fault which results in the court’s entering 
a default, or a dismissal of the litigant’s 
cause of action, is the fault of the lawyer 
involved. Put another way, these cases 
either involve contemptuous action by the 
lawyer or border on that type action. 
Would not the administration of justice be 
better served if the court: 

(1) Entered an order relieving the lawyer 
from that lawsuit and calling to the atten- 
tion of The Florida Bar the conduct of the 
lawyer. Parenthetically, I observe that 
under these circumstances the court may, 
pursuant to Rule 11.14 of the Integration 
Rule, direct the state attorney for the circuit 
to file a motion to discipline the attorney 
for the acts involved, and the disciplinary 
proceeding would be conducted according 
to that rule. For the additional benefit of 
the client, the trial court can also impose 
sanctions upon the attorney, such as: con- 
tempt; costs; or possibly other appropriate 


by Patrick G. Emmanuel 
President 


remedies to rectify client harm. 

(2) Enter an order allowing the client a 
reasonable period of time, such as 30 days, 
to engage new counsel to come in and 
represent the client. Such order should 
fully recognize the rights of the other 
litigant(s) and could require certain action 
to be taken within a specified time. 

I am fully aware of the fact that the 
lawyer acts as the agent and representative 
of the client. Nevertheless, if the lawyer, in 
cases such as those mentioned herein, is 
clearly violating duty to the client and such 
is well known to the court, proper admin- 
istration of justice should require that the 
court take note of these matters and then 
take such action as may be appropriate. 

I recently received a letter from a judge 
of one of our appellate courts of Florida 
stating that in some instances harmful 
attorney error comes to the attention of 
appellate courts by what appears in the 
briefs or what does not so appear. Time 
does not permit a detailed discussion of 
that issue. I intend to ask a committee of 
the Bar to review this matter and make 
such recommendations as it considers 
appropriate. 

I recognize that the court cannot serve as 
the lawyer fora litigant. Yet, the court may 
properly assure protection of a litigant’s 
rights if others are not harmed in these few 
cases of attorney misconduct. 

Weare proud of our legal system, but we 
must be vigilant to assure that the cause of 
the litigant is recognized and that proper 
justice is done as far as practicable. 

In these extreme cases of harmful lawyer 
action, I suggest our courts look at what 
happens to the pursuit of justice if the client 
loses a cause of action solely because of 
clear and serious attorney misbehavior. 
Any action of the court would have to be 
taken only after full consideration and 
recognition of the rights of the other 
litigant(s). 
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GETTING 
OLDER AND BETTER 


It has been ten years since we began Corporation As we celebrate our diamond anniversary, we extend 
Information Services and made a commitment to our thanks and appreciation to our clients, the heart of 
establishing a new standard of service. Hard work has our success. We look forward to another decade of 
made us the largest company in Florida expediting the setting the standard for service in our industry. So 
flow of information between state agencies and attorneys. when you need accurate information, remember us at 
And, like a fine wine, we’ve improved with age. We can Corporation Information Services, we’re first because 
now obtain information from nearly every state in the we're fast. 


nation in the shortest amount of time possible. 
| PIT 
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In January, The Florida Bar conducted 
a very successful Midyear Meeting. The 
attendance at committee meetings and sec- 
tion council meetings was especially high 
and, from all reports, everyone not only 
enjoyed themselves, but accomplished a 
great deal of business. The seminars were 
well attended and, so far, the evaluation 
forms indicate that they were well pre- 
sented. 

But as anything, you cannot stop and 
look at the past, you must look to the 
future. Right now, we are in the fifth 
month of planning for our annual con- 
vention, which will be June 18-21 in 
Orlando. 

We will be meeting in a new hotel which 
will open the middle of March. It is one 
of the flagship hotels of the Marriott Cor- 
poration, called the Marriott World Cen- 
ter. It is designed to be a resort and 
convention center. Two other similar Mar- 
riott properties that are now open are in 
Atlanta and on Times Square in New 
York. The World Center is designed and 
staffed for conventions such as ours. 

Because of the size of this hotel, for 
the first time in a long time, all of our 
meetings will be under one roof. No longer 
will people have to travel distances to get 
from one meeting to another. We have 
reserved 1,100 of the 1,500 rooms of the 
hotel. With this number of hotel rooms, 
we anticipate housing everyone in one facil- 
ity. However, we have made provisions 
at other hotels just in case of an overflow. 
The hotel itself is 27 floors high and covers 
close to 200 acres, which include water- 
falls and lagoons. The most desirable fea- 
ture of this property is the convention 
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center. It has a total of 92,000 square 
feet of meeting area. This is the first time 
we will have adequate space to accommo- 
date all our committees and sections who 
want to meet. In the past, because of space 
limitation we have either had to deny cer- 
tain meetings or combine them. Hope- 
fully, this year with all this meeting space, 
we can accommodate everybody’s wishes 
and desires. 

The hotel is located across Interstate 4 
from Lake Buena Vista. It is a three-to- 
five-minute drive from the hotel door to 
the entrance to Epcot. 

Already the sections and committees are 
developing programs and seminars with 
a cadre of well-known speakers. I believe 
that the meetings at the Annual Con- 
vention will follow the success of Midyear 
and culminate a successful Bar year, as 
well as provide a catalyst for a new one. 

The hotel will also have an 18-hole golf 
course, plus 12 lighted tennis courts that 
are available for use around-the-clock. 
There are four swimming pools, as well 
as a health facility. As usual, we have 
activities planned for the children, as well 
as organized sports activities. There will 
be the annual art show with an expanded 
format this year. 

As far as entertainment, I am afraid 
that you will have to wait for further word 
on the Saturday night entertainment be- 
cause we are in the process of negotiation 
at this time. However, we have tentatively 
contracted with Mark Russell to be our 
judicial luncheon speaker. Mark Russell 
is a well-known satirist from Washington, 
D.C., who is always ready to give his views 
on the latest happenings in Washington. 


by John F. Harkness, Jr., Executive Director 


He has a syndicated newspaper column, 
appears in many live concerts and ended 
a five-year stint as cohost of “Real People” 
on NBC. 


Also, back by popular demand, Dr. Bop 
will provide entertainment for the Young 
Lawyers Section on Friday night. Any of 
you who heard him last year will want to 
come back, and I urge you to spread the 
word. 

Beginning in the March issue of the 
Bar News, we will have articles concern- 
ing the convention to keep you apprised 
of what you can expect. During the month 
of April, the registration form will be 
found in the Bar News and I urge you 
to sign up as soon as possible. Even though 
we have 1,100 rooms reserved, I suggest 
that you make your hotel reservations 
promptly. Last year, we ran out of rooms 
because people waited too late to attempt 
to find accommodations. It helps us a 
great deal if you reserve your rooms and 
send in your registration form to the Bar 
in a timely manner. That is the only way 
we can estimate numbers for seminars, 
food functions and other activities. 


Each issue of the News will give more 
details about seminars and CLE offerings. 
As speakers are confirmed and programs 
developed, the News will keep you in- 
formed. We anticipate good attendance 
at the committees’ meetings. It will be a 
time for learning, for reviving our friend- 
ships, for making new friends and for clos- 
ing one Bar year and beginning another. 


I know that this year’s convention will 
be most rewarding for those who attend 
and we look forward to seeing you there. BJ 
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For individuals whodemand superior asset management, 
Chase Praxte 

If you have substantial assets to manage, let us show you how Chase Private 
Banking can help you make the most of your money. 

Well explain how a Chase Private Banker works closely with you to set financial 

oals that best fit your needs. And how welll work in close association with your 
wyer, accountant, and other financial advisors to insure you of balanced 

recommendations. 


Weill also tell you how Chase Manhattan Trust Company of Florida is an 
integral member of Chase's global network— which includes Chase Lincoln First. So 
the financial expertise you receive won't end when the season does. 

If you have assets of $500,000 or more—or income of $250,000—contact 
us to discuss how we can help you manage and increase your wealth. 

The Chase P artnership © 1985 The Chase Manhattan Bank, N. A. /Member FDIC 

CHASE 


a BOCA RATON: BILL NICHOLS, LARRY BOYDEN (305) 392-2015; PALM BEACH: BOB O'BRIEN, BRAD GREER (305) 659-6704; NAPLES: GENE STUART, DOUG RAPP 
(813) 263-2799; GREENWICH: DON ROTZIEN (203) 661-3650; NEW YORK: GAIL SCHNEIDER (212) 730-3382; SAN FRANCISCO: JOHN DIMALANTA (415) 433-8430. 


When youve made your mark 
consider ours 


When you’ve 
hard to achieve a strong finan- 
cial position for yourself and 
your family, you shouldn’t 
have to work hard to main- 


of Florida and 
‘Continental Illinois Trust 


Company of Sarasota are here. 


Our corporate symbol 
stands for more than 125 years 
of the highest level of profes- 
sional asset management. 
Through our relationship with | 
_Chicago’s Continental Bank, 
_we provide a depth of expertise 
and service that only a trust 
organization with vast financial 
and research resources can 
Offer. 
We work with you to 
_ determine your individual goal 


_and develop strategies to meet : 


them. 
may choose a plan 
that simply provides counsel- 


lingand of your in- 


vestment instructions. Or you 
may choose a trust that man 
ages Selected assets for your 
benefit now, andthe benefitof __ 
our family far into the future 
Whatever plan you 


choose, you'll have the comfort 


of knowing it will be admin- © 
istered by someone you know 


can trust. 


Fora discussion at your 
home or at our offices, phone 
Jim Keffler in Boca Raton at 
(305) 368-4010. In Florida, use our 
toll-free number, 1-800-531-2300 

In Sarasota, phone © 


GONTINENTAL ILLINOIS TRUST 
COMPANY OF FLORIDA,N.A. 
~ 1499 West Palmetto Park Road 
Boca Raton, Florida 33432 
~ CONTINENTAL ILLINOIS TRUST 
COMPANY OF SARASOTA, N.A. 
1133 Fourth Street 
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lorida Statute 233.062(2) pro- 

vides that public school boards 

“may provide” a brief period of 
classroom time for “silent prayer or med- 
itation.” School boards that have acted 
pursuant to this 1980 legislation include 
those in Bay County and Clay County, 
where classroom time has formally been 
reserved for “silent prayer or meditation”; 
the Leon County board has told Talla- 
hassee teachers that they may choose to do 
likewise.! The state ACLU office currently 
is gearing up for a suit challenging Flor- 
ida’s silent prayer statute as an establish- 
ment of religion.” 


Florida’s 
School Prayer Statute 


Wallace v. Jaffree and a Crumbling Wall of Separation 


by Gail Reinertsen and Ken Vinson 


Florida’s school prayer law is on the 
cutting edge of the current constitutional 
debate about mixing God and Caesar. This 
past June, in Wallace v. Jaffree, 105 S.Ct. 
2479 (1985), the Supreme Court struck 
down Alabama’s silent prayer statute, a 
statute worded much like Florida’s, 
although with a different legislative history. 
Some commentators have read Wallace to 
signal a shift by the Supreme Court away 
from its recent decisions accommodating 
church-state mixing and back toward a 
policy of demanding strict neutrality be- 
tween church and state. Wallace, however, 
may be a mere judicial feint toward neu- 


trality; the trend in constitutional law 
toward accommodation may very well 
continue. 

Accommodation, after all, matches the 
nation’s current political shift to the right, 
as well as White House and congressional 
efforts to lower the wall separating church 
and state. It’s quite possible that voluntary 
silent prayer in Florida’s public school 
classrooms could survive a forthcoming 
court challenge despite Wallace v. Jaffree. 
Certainly this could be the case if predicted 
resignations on the Court allow President 
Reagan to appoint another Justice or two. 
Such appointments would likely accelerate 
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the accommodationist movement within 
the Burger Court. 

This article traces the recent history of 
school prayer litigation in the Supreme 
Court, focusing especially on the meaning 
of antiprayer Wallace. After examining the 
background of Florida’s 1980 school 
prayer legislation for evidence of imper- 
missible “establishment of religion,” this 
article suggests that Florida proponents of 
silent school prayer may have their prayers 
answered. 

In striking down the Alabama praver 
statute in Wallace, the Court’s 6-3 split 
produced six opinions. Alabama’s Gov- 
ernor George Wallace, a defendant in 
Wallace, defended his state’s “meditation 
or voluntary prayer” law as religiously 
neutral. According to the Court, however, 
Alabama’s claim of neutrality was unac- 
ceptable, principally because the legislative 
sponsor of that state’s prayer statute 
admitted in federal court that the aim of 
his bill was to return prayer to the public 
school classroom.3 

Wallace \eans heavily on this bizarre 
piece of legislative history. Such history is 
unlikely to be repeated. As discussed later 


in this article, it’s the concurring and 
dissenting opinions that Wallace produced, 
representing the views of five Justices, 
which reveal that Wallace is no great 
victory for church-state separatists, and 
may in fact signal that the wall of separa- 
tion is due to be lowered even more. 

Justice Rehnquist’s far-reaching Wallace 
dissent shows to what extremes arguments 
are being marshalled for an entirely new, 
and more accommodating, approach to 
the relationship between government and 
sectarian pursuits. Rehnquist’s dissent 
offers historical evidence that the First 
Congress intended, by its adoption of the 
first amendment, nothing like a wall of 
separation. Rehnquist argues that the first 
amendment’s framers intended only to 
prohibit government sponsorship of some- 
thing like the Church of England; this 
historical interpretation, if accepted as 
binding on the Justices, would dictate a 
constitutional law fhat allows official 
promotion of religious activities so long as 
done without discrimination. 

Over two decades before Wallace v. 
Jaffree, two significant cases regarding 
classroom religious observances reached 
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the Supreme Court. In Engle v. Vitale, 370 
U.S. 421 (1962), the Court struck down a 
New York statute directing public school 
teachers to lead classes in an officially- 
prescribed prayer. A year later, in Abing- 
ton School District v. Shempp, 374 U.S. 
203 (1963), the Court struck down Penn- 
sylvania and Maryland statutes requiring 
classroom readings from the Bible. In these 
cases the Court concluded the states vio- 
lated the establishment clause by sponsor- 
ing religious exercises. 

Lately, federal trial courts have relied on 
Engel and Abington when interpreting the 
current rash of silent meditation statutes 
passed by some 20 states. The district 
courts have divided on the constitution- 
ality of these state statutes, the later deci- 
sions finding silent meditation laws viola- 
tive of the first amendment’s separation of 
church and state. Judges striking down 
silent meditation statutes generally con- 
cluded that such legislation was designed 
to encourage prayer in public schools, and 
thus was an establishment of religion.‘ 

Yet despite Wallace v. Jaffree and this 

recent antiprayer trend of federal district 
courts, the seeds of the Supreme Court’s 
eventual position on silent prayer may 
have been sown decades ago by Justice 
Brennan in his Abington concurrence: 
It has not been shown that readings from the 
speeches and messages of great Americans, for 
example, or from . . . daily recitation of the 
Pledge of Allegiance, or even the observance ofa 
moment of reverent silence at the opening of 
class, may not adequately serve the solely secu- 
lar purposes of the devotional activities without 
jeopardizing . . . the proper degree of separation 
between the spheres of religion and government. 
[Emphasis added]® 

In Wallace, the Supreme Court con- 
fronted the moment-of-silence issue for the 
first time. Ishmael Jaffree, an Alabama 
parent, sued school and state officials 
claiming a series of Alabama statutes 
impermissibly encouraged religious exer- 
cises in the public schools. The Justices, at 
an earlier stage of the Wallace litigation, 
ruled unconstitutional Alabama Code 16- 
1-20.2, which permitted teachers to lead 
the class in a statutorily-prescribed prayer. 
On the other hand, §16-1-20, which does 
not mention prayer but requires teachers 
to conduct a moment of silence at the 
beginning of the school day, was found 
constitutional by a lower court, and no 
appeal was taken. The Wallace decision 
last June dealt only with Alabama Code 
16-1-20.1, which gave teachers the discre- 
tion to announce a minute’s quiet time for 
“meditation or voluntary prayer.” 

Justice Steven’s opinion for the Court in 


Wallace curtly dismissed the effort of the 
federal district court in Alabama to exam- 
ine anew the intent behind the establish- 
ment clause. (The trial judge concluded, 
like the dissenting Rehnquist, that the 
Supreme Court has long erred in reading 
the history of the Constitution’s framing to 
bar government aid for religion.)’ Steven’s 
answer, to the trial judge’s and Rehnquist’s 
reading of the First Congress’s establish- 
ment clause debates as indicating a bar 
only to a national church, was to downplay 
the significance of the congressional de- 
bates. Stevens instead argues that the 20th 
century wall of separation was built, if not 
in strict accordance with the historical 
original intent, “in the crucible of (Court) 
litigation.” 

Justice Stevens, after propping up the 
Court’s current establishment clause wall 
with post-World War II cases, holds that 
the portion of the Alabama statutes per- 
mitting a minute of silence for prayer lacks 
afly apparent secular purpose, and thus 
fails the first of the three tests outlined in 
Lemon v. Kurtzman, 403 U.S. 602 (1972), 
for measuring legislation for establishment 
clause violations. Lemon’s three-pronged 
formula validates a statute only if it has a 
secular purpose, a neutral effect relative to 
religion, and causes no excessive entan- 
gling of church and state. (It is the secular- 
purpose test that Florida’s school prayer 
statute possibly could fail because the 
statute’s legislative history is woefully shy 
of secular justifications.) Steven’s no-secu- 
lar-purpose finding in Wallace is rein- 
forced by the Alabama legislative spon- 
sor’s testimony that “No, I did not have no 
other purpose in mind” other than return- 
ing prayer to the public schools.? (Steven’s 
opinion fails, however, to deal with this 
sponsor’s somewhat inconsistent testi- 
mony that one of his purposes was to clear 
up misunderstandings that school children 
are legally forbidden from praying silently 
anywhere within a school building.)!° 

Stevens, for his conclusion that the 
Alabama Legislature passed §16-1-20.1 in 
1981 for religious purposes, also relies on 
the relationship between the references to 
prayer in the challenged §16-1-20.1 and 
Alabama’s pre-existing silent (and, since 
prayer is not mentioned, presumably con- 
stitutional) meditation act, §16-1-20. The 
pre-existing silent meditation act, Stevens 
writes, already gives students who choose 
to pray a neutral setting; the redundant 
1981 school prayer statute, therefore, was 
overkill, and represented Alabama’s “en- 
dorsement and promotion of prayer.”!! 
The Florida Legislature may also have 


been guilty of overkill in adopting its 
prayer law, and therefore vulnerable to a 
claim of “endorsement” of prayer. Flor- 
ida’s home rule law,!? enacted two years 
before the prayer statute, gives school 
boards the power to control, operate, and 
supervise district schools. In the legislative 
history of Florida’s school prayer statute, 
at least one senator,!3 plus the Governor,'4 
recognized that such a redundant addition 
to the Florida Statutes would only be 
specific mention of what was already 
authorized by law. 


Court in Transition 

Before further examining the Florida 
prayer statute, it should be noted that 
Supreme Court Justices are very deeply 
divided as to the proper standards for 
judging establishment clause issues. The 
Warren Court urged strict government 
neutrality, and so preached a high wall of 
separation. The Burger Court, on the other 
hand, today lacks a unified theory for 
dealing with establishment clause cases, 
and is unable at present to clarify, other 
than case by case, how separate church and 
state ought to be. Wallace shows a Burger 
Court walking so thin a first amendment 
line as to suggest that the Court is in 
transition toward a new theory for apply- 
ing the establishment clause. 

Justices who presage a transition include 
Powell and O’Conner, who in Wallace 
were extremely reluctant to vote against 
voluntary silent classroom prayer merely 
because a statute’s legislative history sug- 
gests religious motivations. Powell (an 
accommodationist in the 1970’s who today 
walks closer to the neutralist line) and 
O’Connor (a Reagan appointee still feeling 
her way toward a firm position vis-a-vis the 
accommodationist-neutralist debate) 
might very well endorse Florida’s school 
prayer legislation, given its relatively neu- 
tral legislative history, as merely a consti- 
tutional accommodation, rather than an 
encouragement, of school prayer. 

The diverse opinions in Wallace, in sum, 
fail to silence the Court’s threats in 1983 
and 1984 to lower the wall of separation, a 
wall several of the Justices believe too 
hostile to religion. In 1983, a sufficiently 
secular purpose was found to uphold 
against establishment clause attack a Min- 
nesota law allowing parents to deduct 
public and private school tuition from 
state taxes.!5 The Court concluded shortly 
thereafter that legislative chaplains in 
Nebraska were part of the “fabric of soci- 
ety,” and could be paid with public funds,'® 
and that a city in Rhode Island could 
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sponsor a creche scene as part of its late 
December celebration.'’ These three deci- 
sions are impossible to square with strict 
neutrality. 

Of course, in interpreting the Consti- 
tution the Court is never a complete cap- 
tive of precedent. But change, maybe for 
the sake of constitutional propriety, comes 
slowly. Often the Supreme Court, before 
changing directions drastically, becomes 
fragmented, its opinions adrift in the sea 
between dead law and law in the making. 
In these religion cases, it may take a few 
more terms, if not some reshuffling of 
Court personnel, before the current haze 
over the marble palace becomes clear. 

At present, Wallace indicates that only 
Justices Brennan, Marshall, Powell, 
Blackmun, and Stevens continue to favor 
retaining Lemon’s high-wall-of-separation 
tests. Concurring Justice O’Connor thinks 
Lemon “problematic.” She says: “Per- 
haps because I am new to the struggle, I am 
not ready to abandon all aspects of the 
Lemon test. I do believe, however, that 
the standards announced in Lemon should 
be reexamined. . . .”!® The three Wallace 
dissentors are even less enamored with 
Lemon’s hard-to-pass tests of secular 
purpose, neutral effect, and nonentangle- 
ment. 

Like her dissenting brother Rehnquist, 
O’Connor in Wallace rejects the Lemon- 
aided idea that the Court put state legis- 
lators on the psychoanalyst’s couch to 
delve for religious motives. Her approach 
is to more or less assume that a statute such 
as Florida’s prayer law has a secular pur- 
pose. Only in acase such as Wallace, where 
the Alabama Legislature added a prayer 
statute to a code already containing a silent 
meditation provision, would O’Connor 
find a primary purpose of endorsing prayer. 
Justice O’Connor, like Powell, gave little 


weight to the pro-prayer, post-enactment 
statements of the Alabama Governor and 
the legislative sponsor of that state’s prayer 
act, implying such statements are not offi- 
cial legislative history.!? The tough ques- 
tion is whether swing Justices Powell and 
O’Connor would find that the Florida act 
was designed to promote, in as much as 
prayer, earlier home rule legislation 
already gives school boards sufficient 
power to establish silent meditation 
moments. 


The Wallace majority 
indicated that a school 
prayer statute such as Florida’s 
will generally be upheld if 
backed by a secular purpose. 


Justice O’Connor’s concurring opinion, 
interestingly, also admits to an element of 
truth in Rehnquist’s insistence that the 
framers of the first amendment intended 
no wall of separation. (Attorney General 
Edwin Meese, speaking to the annual 
meeting of the ABA shortly after Wallace 
came down, called for a return to a “juris- 
prudence of original intentions.”)O’Connor, 
however, backs off from using such history 
of original intent as an all-or-nothing key 
to the Constitution’s meaning; she says — 
and if the Court had a unified theory for 
using history in interpreting the Consti- 
tution, this would probably be it — history 


is but a “touchstone” for judging consti- 
tutional issues. O’Connor concludes that 
since public schools rarely existed in the 
late 18th century, the First Congress 
probably gave no thought to prayer in 
public schools, and so history provides for 
her no measure for answering establish- 
ment clause issues in school prayer cases.” 


Florida’s Prayer Law 

The available legislative history of the 
Florida statute can best be described as 
cryptic. Furthermore, researchers cannot 
explore fully the hearts and minds of 
politically sophisticated legislators to deter- 
mine their true intent on such a deeply 
personal subject as religion. In any event, 
the Wallace majority indicated that a 
school prayer statute such as Florida’s will 
generally be upheld if backed by a secular 
purpose. 

Shortly before the 1980 Florida legis- 
lative session opened, Senator Dick Ander- 
son filed Senate Bill 118. This bill, which 
referred originally only to silent medita- 
tion, began its legislative journey in the 
Senate Education Committee. Anderson’s 
bill would have added to F.S. 233.062’s 
authorization of “objective study of the 
Bible,” these words: 

(2) The school board may provide that a brief 
period, not to exceed two minutes, for the 
purpose of silent prayer or meditation be set 


aside at the start of each school day or each 
school week in the public schools in the district. 


Anderson told the Senate Education 
Committee his bill would legalize any 
school board’s endorsement of silent med- 
itation time and would inform school 
boards that most Floridians believed such 
exercises to be both “beneficial” and “an 
area to consider in the development of 
children.” Anderson insisted that his bill be 
read without religious overtones, that it 
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did not mandate prayer, but rather allowed 
students to “pause and reflect in any man- 
ner they so choose.”?! The Education 
Committee recommended that the silent 
meditation period be made mandatory in 
all schools, and passed the bill on to the 
Senate with a 6-3 vote. 

In the meantime, at Senator Anderson’s 
request, Representative Wayne Hollings- 
worth introduced an identical bill (H.B. 
541) in the House of Representatives. 
(Hollingsworth also filed a second and 
much stronger bill — H.B. 540 — designed 
to require teachers to conduct a “period of 
prayer .. . offered by a student volunteer”; 
this latter bill was doomed early in the 
session because it was a copy of a Massa- 
chusetts law declared unconstitutional that 
year by the Massachusetts Supreme Judi- 
cial Court.)?2 During discussion of H.B. 
541 in the House Education Committee, 
Representative William Sadowsky queried 
Hollingsworth as to whether the Anderson- 
generated silent meditation bill wasn’t 
simply an “effort to put nonverbalized 
prayer into schools.” Hollingsworth said 
he did not know if that was Senator Ander- 
son’s intention.?3 

When S.B. 118 reached the Senate floor, 
several senators criticized Anderson’s bill 
in standard wall-of-separation terms as an 
effort to return religion to the public 
schools. Senator Gordon suggested that 
the law was a “way to get around funda- 
mental principles” of religious freedom; 
Senator Myers quoted James Nash of the 
Council of Churches, who said that such a 
law would be an “offense to true religious 
practice,” since prayer would be equated 
with “unguided, undirected silent medita- 
tion.”24 

The Senate eventually rejected efforts to 
make “silent meditation” mandatory, but 
did approve a substitute floor amendment 
moved by Senator Dempsey Barron (spon- 
sored also by Senators Anderson, Trust, 
and McClain) which changed S.B. 118’s 
“silent meditation” to “silent prayer or 
meditation.” No comment was made on 
the Senate floor about explicit inclusion of 
“prayer.” S.B. 118 as amended passed 
27-9. 

The Anderson bill, after Senate ap- 
proval and introduction into the House by 
Hollingsworth as the “prayer bill,” passed 
the House easily. Representative Kenneth 
Boles wryly commented that what in pre- 
vious months had begun as a vigorous 
effort to introduce voluntary school prayer 
into schools had evolved into a suggestion 
to school boards that students “think 
about something every week”; Hollings- 


worth, however, was satisfied that S.B. 118 
was “the best we could get so we better take 
that piece of the pie.”?5 

Governor Bob Graham allowed that 
“piece of pie” to become law without his 
signature, telling his constituents that the 
Anderson bill “merely provided specific 
authorization for what was already autho- 
rized in the Florida Statutes. . . .”26 


Future of School Prayer Statutes 
Alabama’s school prayer statute, accord- 
ing to the Wallace majority, was hoisted on 
the petard of damning statements made by 
its legislative proponents. No Florida leg- 
islator in chamber or committee spoke 
openly, however, in favor of returning 
prayer to the classroom. As Justice 
Rehnquist noted in his Wallace dissent, 
clever drafters of prayer bills will hereafter 
downplay religious motives that may 
prompt such legislation, and instead pro- 
mote some secular purpose for prayer, 
such as promoting better morals.?” Given 
Wallace, a slip of a pious tongue in official 
places can spell the difference between an 
establishment clause violation and a per- 
mitted neutral accommodation of silent 
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school prayer. 

Wallace, despite its condemning of the 
Alabama prayer statute, nonetheless may 
indicate that future church-state accom- 
modation will yet be the trend of the 
1980’s. Of the three dissenting Wallace 
opinions, all of which throw rocks at 
Lemon’s wall, the opinion of Justice 
Rehnquist, with its focus on the 1791 
debates surrounding Representative 
Madison’s proposal that the First Con- 
gress endorse a religion amendment, 
makes the largest jurisprudential wave. 
Rehnquist asserts, and in this he is perhaps 
correct, that the Court in Everson v. Board 
of Education, 330 U.S. 1, 16 (1947), erred 
in saying that “the clause against estab- 
lishment of religion by law was intended to 
erect (in Jefferson’s unofficial, post- 
enactment phrase) ‘a wall of separation 
between church and State.” (The Florida 
Supreme Court expressed a view of history 
similar to Rehnquist’s in Chamberlin v. 
Dade, 143 So.2d 21, 25 (1962).) If, as 
Rehnquist attempts to prove, the First 
Congress intended no barrier to Congres- 
sional aid for religion (and thus the 14th 
amendment would not bar state aid), and 
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assuming the history of original intentions 
controls over the history of establishment 
clause litigation, then Florida could consti- 
tutionally promote both silent and vocal 
prayer, and pay the preacher to boot. 
Applying Rehnquist’s history, Lemon’s 
three-pronged formula would be replaced 
by an 18th century ban on government 
attempts to establish an official church. 

Justice Rehnquist’s original intent argu- 
ment has some support on the Court. 
Justice O’Connor, as mentioned, glanced 
approvingly at Rehnquist’s history. Justice 
White in dissent also referred to Rehn- 
quist’s first amendment history, and 
agreed that a reassessment of establish- 
ment clause cases was in order. The diffi- 
culty is, of course, that the Court has never 
made clear just what the role of history is 
or should be in its constitutional decision- 
making.”8 

The Justices want a living Constitution, 
adaptable to current values, but at the 
same time wish to preserve the Court’s 
reputation for political neutrality by swear- 
ing allegiance to a constitutional blueprint 
grounded in an historical context that 
relieves Justices of making discretionary 
choices. Yet the fact that Rehnquist so 
vigorously challenges the Court’s wall of 
separation as a mythical partition which 
the Court itself has constructed since 


Everson suggests something significant is 
happening on the current Court. 

Even though Rehnquist’s view of history 
may be correct, his suggestion in Wallace 
that the Court dismantle the wall of sepa- 
ration is too revolutionary for a Court 
committed for 40 years to keeping church 
and state somewhat apart. Yet such histor- 
ical undermining of the wall’s foundations 
may very well impel the Court into more 
evolutionary change. Whatever the sym- 
pathies of the First Congress, and of the 
ratifying states, for state aid to churches — 
which history reveals was ample, given the 
heavy religious involvements of many state 
governments far into the 19th century — 
the political climate of 20th century Amer- 
ica would not favor a return to political 
wars fueled by religious differences. 

Thus the Court in the next term or two, 
perhaps using a mild version of Rehn- 
quist’s history, is likely only slightly to 
lower the wall of separation. That lowered 
wall should pose no barrier to Florida’s 
“silent prayer or meditation” statute. BJ 
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Condominium 
and Homeowners Associations 


by Richard H. Breit and Robert L. Tankel 


ost of Florida’s condomin- 

ium and homeowners asso- 

ciations are organized as 
nonprofit corporations.' Because the busi- 
ness of an association is generally not 
conducted for profit,2 many people mis- 
takenly believe that an association is not 
subject to federal or state taxation, but that 
is not the case. A corporation not-for- 
profit is not a tax-exempt entity,? but 
merely a corporation which may not dis- 
tribute any of its income to its members, 
directors or officers.4 Therefore, a con- 
dominium or homeowners association 
organized as a corporation not-for-profit 
is subject to corporate tax at both the state 
and federal levels. This article will examine 
and analyze both Florida and federal tax 
laws affecting condominium and home- 
owners associations. 


In the Beginning, There Was No Tax 

Associations formed prior to the mid- 
1970’s occasionally qualified as tax- 
exempt entities under §501(c) of the Inter- 
nal Revenue Code of 1954, as amended. If 
the association was operated for “the 
promotion of social welfare” and mem- 
bership was limited to persons residing in 
the particular community‘ or if it was 
“organized and operated exclusively for 
leisure, recreation and other nonprofitable 
purposes, no part of the net earnings of 
which inures to the benefit of any private 
shareholder or individual,” then the orga- 
nization could qualify as a tax-exempt 
entity. 

With the growth in number of condo- 
minium associations across the country, 
the increase of funds flowing in and out of 
the associations, and the growing amount 


of income earned on the association’s 
investments, the Internal Revenue Service 
began to strictly construe I.R.C. §501. In 
one instance, a nonprofit corporation was 
formed for the sole purpose of maintaining 
the exterior walls and roofs of individual 
homes in a community.’ All homeowners 
were required to become members of the 
corporation and all of the corporation’s 
revenues were derived from dues paid by 
its members. The I.R.S. found that this 
corporation was not operated exclusively 
for the promotion of social welfare because 
it was merely a private cooperative enter- 
prise engaged in for the purpose of per- 
forming services for its members which 
they would otherwise have to perform 
individually. The I.R.S. may apply this 
analysis and retroactively revoke the tax- 
exempt status of other associations which 
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have not yet realized they are taxable 
entities. 

The Service’s position is that a typical 
condominium association cannot qualify 
for tax-exempt status. Upon examining 
the activities of a typical association, 
I.R.S. found that: 


By virtue of the essential nature and structure of 
a condominium system of ownership, the rights, 
duties, privileges, and immunities of the mem- 
bers of an association of unit owners in a 
condominium property derive from, and are 
established by, statutory and contractual provi- 
sions and are inextricably and compulsorily tied 
to the owner’s acquisition and enjoyment of his 
property in the condominium. . . . Since the 
organization’s activities are for the private ben- 
efit of its members, it cannot be said to be 
operated exclusively for the promotion of social 
welfare. Accordingly it does not qualify for 
exemption from federal income tax under Sec- 
tion 501(c)(4) of the Code.’ 


Although the trend of the Service’s rul- 
ings and the court decisions is to disallow 
tax-exempt status for an association, there 
are limited circumstances under which 
tax-exempt status is still available. The 
Service has upheld tax-exempt status in 
the case of an association formed by a 
developer to own and operate social facil- 


ities, including tennis courts, pool, and 
recreational facilities for the exclusive use 
of its members. The association was not 
responsible for the maintenance of any 
other property of the members, and all of 
the community’s residents were required to 
become members of the association.? 
Under these particular facts, the Service 
found that the association qualified for 
tax-exempt status under I.R.C. §501(c)(7), 
because it was operated exclusively for the 
pleasure and recreation of its members. 
This ruling must be distinguished from the 
more typical case of the condominium 
association which maintains the common 
elements of the condominium including 
the exterior walls of the residences. !° 

The more recently formed associations 
need not be jealous of those “older” asso- 
ciations which were granted tax-exempt 
status in the 1950’s and 1960’s. In 1976, 
Congress made certain changes to the 
Code to allow an association to elect to be 
treated in a different manner than tradi- 
tional corporations for profit or corpora- 
tions not-for-profit.!! Additionally, several 
revenue rulings give guidance on how to 
minimize tax liability properly. 
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Federal Taxation of Condominium and 
Homeowner Association Revenues 

Most associations maintain some of the 
private property of the members and are 
not established for purely social purposes, 
and therefore do not qualify for tax- 
exempt status.!2 As stated above, whether a 
condominium or homeowners association 
is organized as a corporation for profit, a 
corporation not-for-profit, or an unincor- 

porated association, it is still subject to the 
federal corporate income tax, at the same 
tax rates as other corporations. !3 

The major sources of income to most 
associations are periodic maintenance 
payments and assessments.'4 Other sources 
of income may include parking fees, vend- 
ing income, rental of recreational facilities, 
rental of commercial units, investment 
income and other miscellaneous fees which 
may be charged to members or nonmem- 
bers. Typical expenses include salaries of 
management personnel, secretaries, main- 
tenance persons, and security guards; 
newsletters; taxes; gardening and land- 
scaping; maintenance of pools, tennis 
courts and other recreational facilities; 
signs; maintenance or replacement of 
buildings and equipment not within an 
individual unit owner’s residence (e.g., 
elevators); paving; painting; roofing; insur- 
ance; legal and accounting expenses; and 
other miscellaneous expenses for common 
element maintenance. 

Unlike other corporations, condomin- 
ium and homeowners associations may be 
required to match certain categories of 
expenses against certain types of revenues. 
Under I.R.C. §277, a social club or mem- 
bership organization must separate its 
membership related income and deduc- 
tions from its nonmembership related 
income and deductions. It may deduct the 
expenses incurred to furnish goods and 
services to its members only to the extent 
of the income it derived from its members. 
Any excess deductions may be carried over 
to succeeding years to offset income de- 
rived from members in those years, but 
may not be deducted against nonmember- 
ship income in succeeding years. If assess- 
ments paid by members exceed the operat- 
ing expenses, the excess is taxable to the 
association. Since there are no published 
rulings or cases on point, there is some 
question as to whether I.R.C. §277 applies 
to condominium and homeowners associ- 
ations, but many commentators believe 
that it does.!5 

Although the treatment of nonmember- 

ship income and deductions is not entirely 
clear, expenses relating directly to non- 
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membership income should be deductible 
against such income and a reasonable 
amount of other “nonallocable” expenses 
should also be deductible from nonmem- 
bership income. If expenses attributable to 
nonmembership income exceed such 
income during the year, the loss is treated 
as a net operating loss, subject to the 
regular carry-back and carry-over provi- 
sions, which may only be used to offset 
nonmembership income in those years. 

In an ideal situation, an association 
would project its income and expenses to 
such a degree so as to have no surplus or 
deficit at the end of the fiscal year. Unfor- 
tunately, this is rarely the case, and most 
associations, in order to meet any unfore- 
seen contingency, assess at a level greater 
than is necessary to operate the commu- 
nity. However, while this may be a sound 
practice from a business viewpoint, it may 
create tax liability for the association. 

Two methods accepted by the I.R.S. for 
minimizing liability on such over assess- 
ments are to either “roll-over” the over 
assessment into the next fiscal year or to 
return it to the members.'¢ In order to do 
so, the question should be submitted to the 
members for a vote at an annual or special 
meeting. The I.R.S. treats both as a return 
of the excess to the unit owners. It should 
also be noted that distribution of the over 
assessment to its members should not 
jeopardize the status of a nonprofit cor- 
poration.!” 


Taxation of Reserve Accounts 

Assuming that a condominium associa- 
tion followed the methods described above 
for minimizing tax consequences on over 
assessments, another category of over 
assessments may present tax liability under 
the Condominium Act!® and the Code. A 
condominium association is required to 
maintain line item reserves which include, 
but are not limited to, roof replacement, 
building painting and pavement resurfac- 
ing.!9 This requirement may be waived 
each fiscal year by a vote of a majority of 
the members present at a duly called meet- 
ing of the association.” Additionally, no 
reserves need to be kept if the level of 
assessments has been guaranteed pursuant 
to F.S. §718.116(8) prior to October 1, 
1979, provided that the absence of reserves 
is disclosed to purchasers.?! 

Reserve amounts are to be calculated by 
estimating the replacement cost of an item 
and dividing it by the estimated number of 
years of useful life.22 Interestingly enough, 
the act is silent as to how the estimated 
replacement cost is to be calculated, and 


whether for example, it would be appro- 
priate for an association to ignore the 
inflation rate, impute a certain percentage 
inflation rate or calculate the eventual 
replacement cost of a component which 
needs to be replaced in 50 years. 

An association may also maintain re- 
serves for particular extraordinary expen- 
ses or for unexpected occurrences.” If the 
expenditures for which the amounts were 
collected are not made in the taxable year 
in which the assessment is collected from 
the members, no corresponding deduction 
is available in that year. In the absence of 


A condominium or home- 
owners association must 
think of itself as a business 
and engage in tax planning 
much like the businesses which 
are owned and operated 
by its members. 


one of the exceptions below, collecting 
reserves could result in a tax liability for 
the association.”4 

A number of revenue rulings isolate 
particular types of assessments which are 
set aside in reserve accounts into categories 
which cause their accumulation to be 
exempt from taxation. In one case, the 
members of a homeowners association 
voted to levy a special assessment to pave a 
community parking area which would be 
collected from the members over two 
years.25 The money was set aside in a 
special account segregated from other 
association funds. The Service held that 
the special assessment was not income to 
the association under I.R.C. §61, but 
rather a nontaxable contribution to capital 
under I.R.C. §118 because “. . . the avail- 
ability of a paved parking lot will enhance 
the value of a homeowner-member’s prop- 
erty since membership in the association is 
inextricably and compulsorily tied to the 
acquisition and ownership of a lot.”26 


Even though this ruling dealt with the 
initial paving of an area and the required 
reserve under the act is for “pavement 
resurfacing,” the required reserve should 
also be treated as a nontaxable capital 
contribution. The potholes and cracks in 
streets and parking lots clearly detract 
from the value of a condominium regard- 
less of how well kept the individual units 
are. Analogously, resurfacing an entire 
parking lot or street would be a capital 
expenditure if done at a rental building or 
private home.2?”? The association and its 
members should not be treated differently 
from the owner of a private home. 

Utilizing a different analysis, I.R.S. 
found that special assessments placed in a 
separate reserve account to be used only to 
replace the roof and elevators located in 
the common elements of a condominium 
were not income to the association.”* 
I.R.S. determined that “[t]he relationship 
between the taxpayer and its unit owner- 
stockholders insofar as the special assess- 
ments are concerned is one of agent and 
principal,”?9 and that the agent-association 
was merely holding the funds for the bene- 
fit of the principal-unit owners. Under this 
theory, the interest earned on the reserve 
accounts should probably have been taxed 
pro-rata to the members, but I.R.S. did not 
address that issue in the ruling. 

The third statutory reserve under the act 
is for building painting. Unfortunately, 
I.R.S. has drawn a line which both ignores 
the reality of condominium maintenance 
and conflicts with the requirements of the 
act. IL.R.S. stated that the principal-agent 
theory would not apply to painting re- 
serves since painting is one of the main- 
tenance services for which a condominium 
management association is formed. It is 
difficult to reconcile the finding in this case 
with that of another ruling in which I.R.S. 
found that a special assessment for the 
purchase of pool furniture was a contribu- 
tion to capital because it enhanced the 
value of the property.3! The purchase of 
pool furniture may be a capital expense, 
but it does not stand to reason that pool 
furniture enhances the value of a condo- 
minium more than a fresh coat of paint. 

I.R.S. seems to have created three cate- 
gories of reserves. If the reserve account is 
set aside for the purchase of new assets or 
the creation of an improvement, the assess- 
ment is treated as a capital contribution. If 
the assessment is for a major repair or 
replacement of a structural component, 
the association holds the reserves as agent 
for its members. Finally, if the assessment 
is for a maintenance item which neither 
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adds a component to the condominium 
nor repairs an existing structural compo- 
nent, the assessment will be treated for tax 
purposes in the same manner as periodic 
maintenance payments. 

The Florida Legislature, recognizing the 
reality of operating a condominium asso- 
ciation, has mandated that certain reserves 
be maintained. Unfortunately, these man- 
datory reserve accounts are inconsistent 
with the existing revenue rulings. Utilizing 
the Service’s analysis and applying it to the 
statutorily mandated reserve categories 
presents every condominium association 
in the state with a tax problem. If an 
association keeps the required reserves, the 
roofing and pavement resurfacing com- 
ponents would be nontaxable under the 
analysis described above. However, a 
painting reserve fund which often is not 
used for years, as well as any other reserve 
category which has not been expressly 
approved as being nontaxable by the Inter- 
nal Revenue Service would result in tax 
consequences for the association if the 
funds are not spent in the year they are 
collected. Perhaps the I.R.S. should estab- 
lish a fourth exempt category for painting 
reserves and other similar major mainten- 
ance items which are required either by 
statute or practical necessity. 

The problem facing condominium asso- 
ciations has been made significantly more 
acute by the enactment of Ch. 7D-23.04 of 
the Florida Administrative Code.32 The 
rule provides that, in addition to the three 
enumerated reserves to be kept as stated in 


the act, reserves for all capital expenditures 
and deferred maintenance must be in- 
cluded in the annual budget, unless prop- 
erly waived or reduced as described 
above.?3 The rule defines capital expendi- 
tures as those expenses which result from 
purchasing or replacing an asset whose life 
is greater than one year or adding an asset 
which extends the life of a previously 
existing asset for a period greater than one 
year.*4 Deferred maintenance is defined as 
expenditures for maintenance or repair 
that result in extension of the life of an 
asset for a period greater than one year.35 
Conceivably, associations which have 
problems gathering quorums could be 
faced with a requirement of keeping scores 
of separate line item reserves in the budget, 
amounting to hundreds of thousands or 
even millions of dollars per year, none of 
which fall into the categories which I.R.S. 
has allowed to accumulate on a tax-free 
basis. Until such time as I.R.S. recognizes 
that all reserve funds should properly be 
allowed to be accumulated free of present 
tax consequences, condominium associa- 
tions filing tax returns as regular corpora- 
tions will face the accounting gymnastics 
discussed above. 


An Optional Method of Taxation 

The Congress, recognizing that owners 
of condominiums should not be treated 
differently from individual homeowners,>° 
promulgated a special code section to alter 
the tax treatment of certain community 
associations from that of other corpora- 
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tions. An association may make an elec- 
tion under I.R.C. §528 (a “§528 election”) 
in order to avoid tax on its “exempt 
function income.” “Exempt function 
income” is the income of the association 
from membership dues, fees or assess- 
ments paid by unit owners in a condomin- 
ium or by owners of noncondominium 
residences to a homeowners association.” 
To qualify for the election, at least 85 
percent of the square footage of the units in 
the case of a condominium, or 85 percent 
of the lots or buildings in the case of a 
homeowners association must be used for 
residential purchases.38 


In addition: (i) the organization must be 
organized and operated for the acquisition, 
construction, management, maintenance 
and care of the association; (ii) at least 60 
percent of the organization’s annual 
income must be derived from membership 
dues, fees and assessments paid by the 
members; (iii) at least 90 percent of the 
expenditures during the taxable year must 
be used for acquisition, construction, 
management, maintenance and care of 
association property which includes the 
buildings and common areas of a condo- 
minium and the separate residences of a 
homeowners association?9; (iv) none of the 
organization’s income can inure to the 
benefit of a member other than through 
acquisition, management, maintenance 
and care of association property or 
through rebates of excess membership 
dues, fees or assessments; and (v) the 
organization must elect to be taxed under 
I.R.C. §528 annually by a timely filed form 
1120H.” 


A timely §528 election avoids the over 
assessment ana reserve problems described 
above if the association meets the mini- 
mum requirements for the election. In 
determining whether to make a §528 elec- 
tion, the association and its tax advisors 
must determine the amount of nonexempt 
function income recognized during the 
association’s taxable year. Although most 
of the association’s income would be 
exempt from taxation, the association will 
be taxed on its “homeowners association 
taxable income” at a flat rate of 30 per- 
cent.4! “Homeowners association taxable 
income” is the association’s gross income 
(excluding its exempt function income but 
including such items as fees for private use 
of association property, interest and divi- 
dends, vending machine income, fees for 
special services to members or nonmem- 
bers, parking fees and rental income) re- 
duced by any deduction directly connected 


with the production of the income subject 
to tax. In computing its tax liability, the 
association may not apply its net operating 
losses, deduct any portion of dividends 
received, or deduct expenses connected 
with the production of exempt function 
income.*? The association is only allowed a 
specific deduction of $100.43 After analyz- 
ing the data at year end, the association’s 
tax advisor may determine that it is more 
beneficial not to make a §528 election and 
to be taxed as a regular corporation at the 
regular corporate rates then in effect. 


Florida Corporate Income Taxation 

As noted above, an association will be 
taxed as a corporation for federal tax 
purposes whether it is a corporation for 
profit, a corporation not-for-profit or an 
unincorporated association. In each case 
the association will be taxed as a corpora- 
tion for purposes of the Florida corporate 
income tax as well.44 

For the most part, Florida law adopts 
provisions found in the federal corporate 
income tax. However, several modifica- 
tions are made by altering definitions of 
certain key terms. For example, Florida 
assesses its tax on taxpayer’s “adjusted 
federal income.”45 By modifying the defi- 
nition of “adjusted federal income,” cer- 
tain items may be taxed differently under 
Florida law than federal law. The import- 
ance of the definition of adjusted federal 
income to acondominium or homeowner’s 
association relates to whether an associa- 
tion may make a §528 election under 
Florida law. Because there is no prohibi- 
tion contained in the definition of “ad- 
justed federal income” regarding a §528 
election, it is an option available to asso- 
ciations when filing their Florida corpo- 
rate income tax returns.“ 


Conclusion 

The tax laws often dictate the manner in 
which a business operates. A condomin- 
ium or homeowners association must 
think of itself as a business and engage in 
tax planning much like the businesses 
which are owned and operated by its 
members. Without proper planning and 
forward thinking, the timing of assess- 
ments, the handling of funds or the treat- 
ment of reserves could cause adverse tax 
consequences. BJ 


1 Although FLA. Stat. §718.111 permits a 
condominium association to organize as either a 
corporation for profit or a corporation not-for- 
profit, most choose the former. Prior to 1978, a 
condominium association was not required to 
be incorporated. See FLA. Stat. §711.12(1) 


(1975). For tax purposes, unincorporated con- 
dominium associations are treated in the same 
manner as incorporated associations. See Treas. 
Reg. §301.7701-2. 

2 There is no prohibition against a condo- 
minium entering into business dealings for pro- 
fit. A condominium association may earn a 
profit by placing its funds in interest bearing 
accounts. 

3 See I.R.C. §501 (c). 

4 FLA. STAT. §617.01(2) (1984). 

5I.R.C. §501 (c)(4). 

6 L.R.C. §501(C)(7). 
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8 Rev. Rul. 74-17, 1974 CB 130. 

9 Rev. Rul. 69-281, 1969-1 CB 155. 

10 For a discussion of the I.R.S. position on 
I.R.C. §501 (c)(4), see Rev. Rul. 72-102, 1972-1 
CB 149, and Rev. Rul. 74-99, 1974-1 CB 131. 

See I.R.C. §528 and the discussion begin- 
ning at footnote 32, infra. 

12 In addition to maintaining the exterior of 
the residences, condominium associations main- 
tain, repair and replace the common elements of 
a condominium, owned in undivided shares by 
the unit owners, as stated in the declaration of 
condominium. See FLA. STAT. §718.106 (1983). 

13 See I.R.C. §11. 

14 See §718.112(2)G); FLA. Stat. §718.116 
(1984) as to condominium associations. 

15 For a discussion of §277 see Miller, Condo- 
miniums and Cooperatives, 10J. REAL Est. 
TAX'N 370 (1983) and Goff, Saltzman and Gelt, 
Federal Income Tax Handbook for Com- 
munity Associations, Community Association 
Institute Research Foundation (1984). Accoun- 
tants and I.R.S. agents also have not rendered a 
consensus, with some members from each group 
applying §277 and some not. 

16 Rev. Rul. 70-604, 1970-2 CB9. 

17 The return of an assessment is not a distri- 
bution of a dividend and thus does not fall 
within the statutory prohibition against distri- 
buting income to members. It is also interesting 
to note that the return of over assessments to 
members does not disqualify an association 
under an I.R.C. §528 election whereas a distribu- 
tion of income to or for the benefit of a member 
does. 

18 FLA. Stat. Ch. 718. 
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23 These types of reserves are not statutorily 
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24 See I.R.C. §61. 

25 Rev. Rul. 74-563, 1974-2 CB 28. 

26 Rev. Rul. 74-563, 1974-2 CB 28. 

27 See I.R.C. §263. 

28 Rev. Rul. 75-370, 1975-2 CB 25. 

29 Id. 

30 Jd. ; See also Concord Village, Inc. v. C.1.T., 
65 T.C. 142 (1975). 

31 Rev. Rul. 75-371, 1975-2 CB 52. 

32 The rule was adopted by the Department of 
Business Regulation, Division of Florida Land 
Sales, Condominiums and Mobile Homes, effec- 
tive October 1, 1985. 

33 F.A.C. Ch. 7D-23.04(1)(e). 

34 Td. 

35 Id. 

36 The Senate Finance Committee Report to 
P.L. 96-605 states that “[t}he basic rationale for 


the tax treatment of homeowners associations in 
the Code is that activities that would not be taxed 
if engaged in by homeowners individually . . . 
should not be subject to tax when the individuals 
band together in an association.” 

37 T.R.C. §528 (d)(3). 

38 Treas. Reg. §1.528-4. 

39 Expenses incurred on privately-owned 
property other than for the repair of exterior walls 
and roofs are not related to exempt function 
income and are nonincludable for purposes of 
meeting the 90 percent test. Treas. Reg. 
§1.528-6(b). 

40 An association electing to be taxed under 
I.R.C. §528 must file a form 1120H instead of a 
form 1120. There is no equivalent form for 
Florida although it appears that an election 
under I.R.C. §528 may be made under Florida 
law as well. See the text accompanying note 42, 
infra. 

4! The flat rate of 30 percent was chosen to 
approximate the average tax bracket of the unit 
owners since the intent of the statute is to tax the 
unit owners in the same manner as if they 
maintained their homes individually rather than 
collectively. See the Senate Report to P.L. 
96-605. 

42 1. R.C. §528 (d)(2)(b) and (c). 

43 I.R.C. §528 (d)(2)(a). 

44 FLA. STAT. §220.03 (1)(e) (1984). 

45 FLA. STAT. §220.12 (1) (1984). 

46 See FLA. STAT. §220.13 (1984). 
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Impacts 


Florida Environmental 
Decisionmaking 
Finding the Straw that Breaks the Camel’s Back 
(And Eguitably Distributing All the Others) 


he 1984 Warren S. Henderson 

Wetland Protection Act has 

been ballyhooed as a bulwark 
against further destruction of Florida’s 
wetlands! and vilified as a carte blanche for 
continuing degradation.” Like any contro- 
versial and significant piece of legislation it 
was the product of carefully-crafted polit- 
ical compromise. Among the provisions 
subjected to this process was one specially 
sought by the Florida Department of En- 
vironmental Regulation and environ- 
mentalists which codified the department’s 
power to consider the likelihood of cumu- 
lative environmental impacts in its dredge 
and fill permit decisions. Simplistically 


by Tom Ankersen 


stated, cumulative impacts are those 
which, while negligible for the project 
under consideration, may result in envi- 
ronmental degradation where a number of 
similar projects are likely. 

Florida’s cumulative impact statute, 
§403.919, was originally entitled “Equi- 
table Distribution.”4 The equitable distri- 
bution concept shifted the rationale behind 
requiring the assessment of cumulative 
impacts from one based in resource pro- 
tection to one grounded in property rights 
to permittable wetlands. It was that title 
and policies inherent in it which the legis- 
lature codified in the Laws of Florida in 
1984.5 However, something happened on 


the way to the Florida Statutes. The stat- 
ute’s section heading was excised by a 
nonelective body, the Statutory Revision 
Division of the Joint Legislative Man- 
agement Committee, and replaced with an 
innocuous heading which alludes to nei- 
ther cumulative impacts nor to equitable 
distribution. With this arbitrary 
excision went the only facial evidence in 
the statute of the legislature’s actual intent 
in passing a cumulative impact statute. 
Because of the nature of Florida’s con- 
tinuing statutory revision program this 
legislative intent may soon be buried for- 
ever.’ 

This article first examines the technical 
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basis for cumulative impact assessment 
and illustrates its application through the 
development of a hypothetical setting. 
Statutory definitions of cumulative im- 
pacts from other jurisdictions are briefly 
examined. A cursory review of the meth- 
odological problems posed by cumulative 
impact assessment is also provided. 

After developing this background, the 
remaining discussion focuses on the Flor- 
ida law. Before 1984 the DER had devel- 
oped a whole body of administrative law 
which sought to establish a statutory basis 
for the department’s authority to regulate 
cumulative impacts.’ For this reason, it is 
important to examine the legislative intent 
in enacting the new provision to determine 
the extent to which the change in termi- 
nology from cumulative impacts to equi- 
table distribution reflects an intent to do 
more than simply codify existing case law. 
Final emphasis is placed on the planning 
functions which the requirement that pol- 
lution rights be distributed equitably 
would seem to entail. 


Hypothetical Application of 
Cumulative Impact Analysis 

A permit to construct a dock on a 
pristine Florida lake illustrates the appli- 
cation of cumulative impact analysis in its 
simplest and most common form. Taken 
by itself the activity is relatively innocuous, 
and absent any unusual circumstances 
such a permit would be routinely 
granted.'° Direct impacts are negligible — 
perhaps some temporary water quality 
violations during construction, and a re- 
duction in photosynthetic activity due to 
bottom shading.''! Related secondary 
impacts too are minimal; the structure will 
provide boating and recreational access to 
the water body, perhaps leading to minor 
grass bed disturbance and discharge of 


oils, greases, and heavy metals. !2 Consid- 
ered in relation to the entire water body 
such impacts are probably immeasurable. 

But, suppose the lake has 100 riparian 
property owners, each owning equal incre- 
ments of lakefront property and each 
planning to construct a private boat dock. 
Considered solely on its merits, each sub- 
sequent dock permit would result in an 
environmental analysis similar to the first. 
Absent any other legal mechanism, the 
precedential effect of granting the first 
permit under the requirement of adminis- 
trative consistency would estop the depart- 
ment from denying any subsequent per- 
mits.!3 

From the lake’s standpoint, however, 
the sum of 100 similar docks, each with de 
minimus individual impacts, may collec- 
tively take its toll. Now, 100 boats will be 
on the lake’s waters, disturbing grass beds 
and discharging oils, greases, and heavy 
metals. While the impacts of bottom shad- 
ing of a single dock may be negligible, the 
decline in bottom vegetation beneath 100 
similar structures may eventually become 
significant. In short, the lake’s capacity to 
assimilate wastes is being reduced at the 
same time it is being called upon to assimi- 
late more and more wastes.'4 Degradation 
begins when that assimilative capacity is 
reached and exceeded.!5 

Under an analysis limited to the direct 
impacts of the immediate project, only a 
dock application which finally triggered a 
measurable degradation could be denied.'® 
The only means available to the permitting 
authority to prevent this ultimate degra- 
dation is one which permits the agency to 
consider the cumulative effect of 100 future 
applications in its decision to grant or deny 
the first one: The application of the cumu- 
lative impact doctrine. However, as the 
succeeding sections will bear out, the 


technical basis of cumulative impact anal- 
ysis is fraught with definitional complexity 
and limited by methodological uncertain- 
ty. 


Definitions 

Florida is not the only jurisdiction to 
recognize the necessity for considering 
cumulative impacts in its licensing deci- 
sions. The federal government, through 
the National Environmental Policy Act!7 
(NEPA), and several states, notably New 
York and California, have grappled with 
the problem for more than a decade.!® 
These state jurisdictions generally consider 
cumulative impacts within the context of a 
comprehensive environmental impact 
review process analogous to NEPA. 
Florida has no similar process other than 
for its large-scale Developments of Re- 
gional Impact.'9 This may prove to be a 
meaningful definitional limitation on 
Florida’s ability to consider the full range 
of potential cumulative impacts of a pro- 
ject. 

The term cumulative impacts actually 
incorporates several related though fun- 
damentally different means by which a 
permit decision can adversely affect the 
environment. Among the categories of 
impacts which various regulatory and 
technical definitions may include under 
the umbrella of cumulative impacts are 
direct and indirect secondary impacts, 
synergistic impacts, and aggregate im- 
pacts.20 Aggregate impacts refer to cumu- 
lative impacts as they are most commonly 
conceived and result from the additive 
effect of the immediate project when cou- 
pled with the effects of reasonably fore- 
seeable similar projects.2! This appears to 
be the basis upon which Florida will regu- 
late cumulative impacts.2? The Florida 
Statute allows for consideration of:?3 
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(1) The impact of the project for which 
the permit is sought; 

(2) The impact of projects which are 
existing or under construction, or for 
which jurisdiction determinations have 
been sought; 

(3) The impact of projects which are 
under review, approved, or vested pur- 
suant to §380.06, or other projects which 
may reasonably be expected to be located 
within the jurisdictional extent of waters, 
based upon land use regulations and res- 
trictions. 

In the synergistic analysis of cumulative 
impacts, the simple arithmetic of aggrega- 
tion is insufficient. The term synergism is a 
fanciful way of expressing the adage that 
the whole is greater than the sum of its 
parts. It is the most technically problem- 
atic aspect of cumulative impact analysis: 
one which implies an interaction among 
impacts over time, which is difficult to 
predict and which may result in unforeseen 
consequences.”4 

Secondary impacts are those which are 
related to or induced by the project under 
consideration.25 They may be either direct 
or indirect. The hypothetical developed 
earlier to illustrate the application of cum- 
ulative impact analysis provides an excel- 
lent example of direct secondary impacts. 
The secondary environmental impacts 
from the use of boats on the water were 
caused by the project under consideration, 
a dock. Direct secondary impacts immedi- 
ately affect the resource which the permit- 
ting process seeks to protect. Indirect sec- 
ondary impacts, on the other hand, may 
result from the project for which a license is 
sought, but affect an entirely different 
resource. For example, an indirect sec- 
ondary impact of a Corps of Engineers’ 
decision to grant a dredge and fill permit 
considered to be a major federal action for 
purposes of NEPA may be air pollution or 
population growth. Such consequences are 
entirely unrelated to the water quality and 
wildlife concerns for which a decision to 
require a permit was initially established. 

The federal definition of cumulative 
impacts is provided by the Council on 
Environmental Quality’s guidelines for 
implementing NEPA.?6 CEQ defines a 
cumulative impact as “[a]n impact on the 
environment which results from the in- 
cremental impact of the action when added 
to other past, present and reasonably 
foreseeable future actions . . . [c]umulative 
impacts can result from individually minor 
but collectively significant actions taking 
place over a period of time.”?7 

Those states which have sought to regu- 


late cumulative impacts have generally 
done so within a procedural framework 
similar to NEPA, for which Florida has no 
direct counterpart.”28 Accordingly, the 
states generally track the federal definition 
in their own regulations. California may 
provide the most concise yet comprehen- 
sive definition when it describes cumula- 
tive impacts as “two or more individual 
effects on the environment, which, when 
considered together, are significant or 
which compound or increase other envi- 
ronmental impacts. The individual effects 
may be changes resulting from a single 
project or a number of separate projects.”9 
New York explicitly provides for the con- 
sideration of secondary impacts where “the 
creation of material demand for other 
actions would result in one of the above 
consequences. ”3° 

The new Florida law does not so much 
define cumulative impacts as it does con- 
fine the range of impacts which the depart- 
ment may consider. There are really two 
facets to this limitation. First, it under- 
scores the fundamental difference between 
Florida’s law, limited to wetlands impacts, 
and of those jurisdictions which consider 


cumulative impacts within the context of 
comprehensive environmental impact 
analysis such as NEPA. Second, the legis- 
lation imposes geographic and cri- 
teria-based limitations on the extent and 
range of impacts which may be consider- 
ed.3! This jurisdictional limitation effec- 
tively precludes the DER from considering 
the cumulative impact which the destruc- 
tion of nonjurisdictional wetlands may 
have when coupled with the permit deci- 
sion. The criteria-based facet forces the 
department to consider only those impacts 
which affect the resource being permitted. 


Methodologies 

Scientists and regulators have for some 
time recognized the problem posed by 
incremental losses of wetland resources — 
the so-called “nickel and dime” effect.32 
However, they have been unable to make 
real progress in developing a technically 
defensible means of addressing the prob- 
lem, though numerous methodologies 
have been theoretically posited.33 At the 
heart of the problem is the fundamentally 
difficult quantitative determination of how 
much is enough. How much of a given 
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resource areas wetlands can be converted 
to nonresource based uses before unac- 
ceptable deterioration in the resource 
begins? Any effort to distribute impacts 
equitably requires the ability to establish a 
threshold within which permits may be 
safely granted.34 Scientists by and large are 
pessimistic about their present ability to 
identify such thresholds.*5 This inability 
can be traced to the even more basic 
inability to state with certainty what the 
value of wetlands are to man and the 
resources they complement.*¢ Decisions as 
to their relative importance often require 
policy-based value judgments which 
escape quantitative analysis.3” 
Nonetheless, spurred by the increasing 
public, technical, and legal recognition of 
the cumulative impacts problem, scientists 
and planners, with varying degrees of 
optimism, continue to search for a prac- 
tical and defensible assessment method- 


ology. While each present effort has 
demonstrated shortcomings, it is clear that 
some nonarbitrary methodology must be 
developed for determining thresholds if 
Florida’s new legislation is to be fairly 
implemented. 


Cumulative Impact Regulation 
in Florida: Equitable Distribution or 
Legislative Legerdemain? 

The real force behind the department’s 
ability to regulate cumulative impacts is 
rooted in the consistency doctrine in ad- 
ministrative law.38 In Florida, inconsistent 
agency orders, without good cause, are 
subject to judicial review on grounds of 
administrative caprice.3? Assuming the 
department possessed the statutory 
authority to regulate cumulative impacts, 
it could then seek to deny an otherwise 
permittable project on the grounds that to 
grant the permit will require the agency to 
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Change “Custody” to “Shared 
Parental Responsibility” 

I agree with Judge Lawrence D. Fay in 
his letter published in the January 1986 
Florida Bar Journal pertaining to my 
article on the Shared Parental Responsi- 
bility Act and in particular his comments 
that Florida’s language of shared parental 
responsibility conflicts with the language 
in other state and federal laws which refer 
to custody and custodial parents. The 
Florida Legislature needs to address this 
problem and minimally provide that for 
the purposes of any out-of-state or federal 
laws and regulations that the primary 
residential parent shall be considered the 
custodial parent as defined by those laws 
and regulations. 

On the other hand, I disagree that the 
present solution to the problem with ter- 
minology should be to use the word “cus- 
tody.” A “custodial” parent may make all 
major decisions; a primary residential 
parent in Florida shall confer and consult 
with the secondary residential parent re- 
garding major decisions. F.S. 
§61.13(2)(b)2.a. No longer can a custodial 
parent dictate decisions or unilaterally 
exercise total control; for that to happen 
violates the stated public policy in the 
statute. The word custody itself is not at 


fault, but its interpretation by the general 
public as meaning total control in one 
parent is the problem. 

Since Florida has made every effort to 
provide for the best interests of the child by 
having both parents participate in his or 
her life, until we change the perception of 
the word custody, in my opinion, it should 
not be used. I would recommend, as I did 
in my note published in 7 Nova Law 
Journal 277 (Winter 1983), that the legis- 
lature “clean up” the statute by substitut- 
ing “shared parental responsibility” for 
every reference to “custody,” and “contact 
and access” for every reference to “visita- 
tion.” In the alternative, the legislature 
should provide a definition of the word 
custody as it is used in the Shared Parental 
Responsibility Act. 

Judge Fay’s letter points up some major 
failings of the legislation. Since there is 
ambiguity in the statute, the legislature 
should address the problems brought 
forth. In the meantime, judges and practi- 
tioners need to consider the ramifications 
of the problems presented by the conflict in 
terminology when drafting orders or 
agreements. 
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continue to grant permits for similarly 
situated projects.4° Further, once the first 
permit has been denied, the granting of any 
subsequent permits, absent changed con- 
ditions, would subject the department to a 
charge of inconsistent agency action.4! The 
most extreme and perhaps troubling result 
of this application of consistency doctrine 
is the imposition of virtual moratorium on 
permits where a cumulative impacts prob- 
lem is perceived. 


The consistency rationale for the cumu- 
lative impacts doctrine was well explained 
in the early case of Johnstone v. DER, 35 
DOAH 62 (April 19, 1972) (Recom- 
mended Order), affirmed in final order, 35 
DOAH at 70. In Johnstone, the petitioner 
sought a dredge and fill permit ona lake to 
replace the existing littoral vegetation with 
a white sand beach for recreation pur- 
poses. In supporting the DER’s decision to 
deny the permit the hearing officer noted 
that the lake was already seriously jeopard- 
ized by extensive denuding of littoral veg- 
etation. He reasoned that even though the 
impact of the petitioner’s project was itself 
minimal, “/1}f the Petitioner’s project were 
granted, other similar projects would also 
be justified.” Id. at 66. 


In the recent case of Caloosa Prop. 
Owners Assoc. v. DER, 462 So.2d 563 (Fla. 
Ist DCA 1985), the court stated that the 
cumulative impact doctrine requires DER 
to take into account the precedential value 
of issuing a permit where it could antici- 
pate future similar activities requiring 
permits. Although the court adopted this 
reasoning for the doctrine, it agreed with 
the department’s conclusion that the doc- 
trine is applicable only where there is a 
reasonable expectation of future similar 
project applications in the same geo- 
graphic proximity. In this case the court 
found that the petitioners failed to demon- 
strate such a likelihood. 


In Rossetter v. DER, 5 FALR 1195A 
(1983), the department developed its rea- 
soning for applying the cumulative impact 
doctrine. The applicant had sought a 
permit to dredge a channel to reach deep 
water so he could dock his boat adjacent to 
his riverfront home. The hearing officer 
rejected the department’s consistency 
rationale for the cumulative impact doc- 
trine. Instead he found that since each case 
should be decided on its own merits, the 
issuance of one permit did not establish a 
precedent mandating the continued issu- 
ance of future similar permits. He con- 
cluded that the department was free to 
deny a permit once degradation was 


demonstrated, and that such degradation 
would tend to support future permit deni- 
als. He dismissed the possibility of future 
cumulative impact as “pure speculation.” 

Recognizing that this interpretation 
struck at the very heart of the rationale for 
consideration of cumulative impacts, the 
secretary took exception to this conclusion 
of law in her final order. She noted that the 
hearing officer’s ruling would have the 
effect of permitting cumulative impacts 
until such time as the threshold of a water 
body’s tolerance began to be reached. 
Implicit in her rejection of this construc- 
tion of the doctrine is the understanding 
that the department lacks the capacity to 
predict accurately thresholds for water 
quality degradation due to wetland destruc- 
tion. Nonetheless, the secretary left un- 
touched the hearing officer’s finding that in 
this case the possibility of cumulative 
impacts was “too speculative.” Instead she 
again found that the evidentiary record 
failed to establish either the presence or 
absence of a reasonable likelihood of 
future similar impacts.42 

The ongoing tension between the de- 
partment and the independently appoint- 
ed hearing officers over this issue reached a 
head in Goldring v. DER, 452 So.2d 968 
(Fla. 3d DCA 1984), quashed on other 
grounds 10 FLW 429, where the hearing 
officer questioned not only the depart- 
ment’s authority to consider cumulative 
impacts, but its rationale as well. Goldring 
was denied a permit to excavate in wet- 
_ lands for the purpose of mining limestone 
in South Florida. The hearing officer 
found it difficult to believe that the issu- 
ance of the first permit bound the depart- 
ment to continue issuing permits in the face 
of increasing water quality degradation.*3 
The secretary once again responded by 
rebuffing the hearing officer’s conclusion 
of law regarding this aspect of the cumu- 
lative impact doctrine.*4 It is noteworthy 
that in Goldring the department once 
again defended its cumulative impact doc- 
trine while failing to apply it on the 
grounds of the record’s silence as to factual 
support for its application. 

The final appellate decision in Goldring 
cast an aura of doubt over the continued 
validity of cumulative impact doctrine as a 
means of environmental regulation. In 
fact, the questions raised in this case may 
have provided the impetus behind the 
decision to go to the legislature for more 
definitive authority. Although the opinion 
in the case was not issued until after the 
legislature had met and passed the new 
wetlands law, both the hearing officer’s 


recommended order and the secretary’s 
final order predated the legislative ses- 
sion.45 And not only had the recommended 
order once again questioned the depart- 
ment’s rationale for asserting the cumu- 
lative impact doctrine, it had also challeng- 
ed the sufficiency of the doctrine as a 
matter of administrative law.* 

There are two means by which an ad- 
ministrative agency in Florida can insti- 
tute rulemaking. One is by formal rule- 
making pursuant to F.S. §120.54 (1983) of 
the Administrative Procedure Act. The 
other is to crystallize an “incipient policy” 
through case-by-case adjudication based 
on broad statutory delegation.47 Once 
crystallized, Florida law requires that the 
agency institute rulemaking.4® The essen- 
tial contention of the hearing officer in 
Goldring was that the department had 
failed to articulate sufficient policy 
grounds on which to base rulemaking 
through adjudication. Citing Rossetter, 
the secretary maintained, without saying 
more, that the policy exists, but the record 
did not support its application in this 
case.49 

The Third District Court of Appeal’s 
brief discussion of cumulative impacts in 
Goldring left the issue unsettled.5° It 
stated that “the record does not contain 
the requisite factual foundation and expli- 
cation of public policy to support the use of 
the cumulative impact doctrine.” Though 
ambiguous, this dicta does not appear 


immediately antithetical with that of the 
department. It recognizes the potential 
availability of cumulative impact analysis 
as a legal doctrine. And, like Caloosa, the 
dicta in Goldring left the door open to the 
department to develop the doctrine 
through incipient policy. It would appear 
that the real flaw in the department’s 
approach to the development of its incipi- 
ent policy was its failure to establish 
affirmatively a record which would sup- 
port a permit denial solely on the basis of 
cumulative impacts. In most of the cases 
where the issue was raised, the department 
defended its right to apply the doctrine, 
then refused to do so.5! Though it offered 
no citation, the Goldring court appears to 
have followed the hearing officer’s use of 
Department of Education v. Attwater, 
417 So.2d 749 (Fla. Ist DCA 1982), for the 
proposition that incipient policy may not 
be employed until there is proved in the 
record of each case “a factual foundation 
for such policy and then (the department) 
must explicate the basis for the policy.” 
Before the Henderson Act, the depart- 
ment had found its requisite statutory 
authority to regulate cumulative impacts 
primarily through F.S. §403.088. This 
broad provision requires written authori- 
zation to “discharge into waters within the 
state any waste which, by itself or in 
combination with the waste of other 
sources, reduces the quality of the receiv- 
ing waters. . . .” [Emphasis added] The 


ENVIRONMENTAL 
PROTECTION 
AGENCY 


“No madam, we don't get after teenagers to clean up their rooms.” 


THE FLORIDA BAR JOURNAL/MARCH 1986 25 


absence of any parties seriously contesting 
the department’s authority, and the clarity 
of §403.088, when coupled with consis- 
tency doctrine, seems sufficient to permit 
the conclusion that the authority did exist 
to enable the department to apply the 
cumulative impact doctrine through the 
development of incipient policy and case- 
by-case adjudication. Nonetheless, the fact 
remains that rather than pursue rulemak- 
ing under the existing statute, the depart- 
ment chose to return to the legislature, 
leaving to speculation what form rulemak- 
ing might have taken had it not been 
subjected to the legislative process. 


Legislative History 

The recorded legislative history of the 
equitable distribution concept is limited. 
The term was officially introduced during 
a regularly scheduled hearing of the 
Committee on Natural Resources for the 
Florida House of Representatives.52 The 
committee was hammering out prelimi- 
nary drafts of the wetlands bill for intro- 
duction in the 1984 legislative session. 
Apparently, the cumulative impacts issue 
as it had been traditionally understood had 


become a source of contention among 
legislators and lobbyists.53 The chairman 
of the committee seized on the equitable 
distribution terminology as a means of 
providing a different and perhaps more 
salable perspective on the issue. 

The committee bill draft which suc- 
ceeded the hearing at which the chairman 
offered the new terminology removed the 
consideration of cumulative impacts from 
its place among equals in the criteria sec- 
tion of the bill, and included it in a separate 
section entitled Equitable Distribution.%4 
No explanation or definition of the new 
term was included in the bill. Although 
there were some minor changes in the 
department’s jurisdiction over cumulative 
impacts, the language concerning equi- 
table distribution found in Preliminary 
Committee Bill 84 is essentially that which 
became law at the close of the legislative 
session.°5 

The new perspective offered by the 
chairman shifted the rationale behind the 
cumulative impacts doctrine from one of 
resource protection to one which empha- 
sizes the protection of development rights 
among competing property owners. At the 
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hearing where the issue was discussed and 
recorded the committee chairman explain- 
ed his conception of equitable distribu- 
tion.%6 

Let me share with you a discussion I had on 
cumulative impacts. I think what we’re actually 
talking about on cumulative impacts is a new 
and different term called equitable distribution. 
We decided that possibly cumulative impacts 
was really the wrong term to describe what we’re 
getting at — that the concern is really the 
equitable distribution of co-owners to a state 
natural resource. You just want to make sure 
that the people don’t consume all of a person’s 
rights in the future. The effect is basically the 
same. But I think we’re starting to look at it from 
the point of view in that we’re preserving prop- 
erty rights by guaranteeing an equitable distri- 
bution. 

I don’t think we’ve ever explained it before to 
the extent that what you’re doing is if you 
happened to own a piece of property on a lake 
and you continue a permitting process without 
some consideration of either the cumulative 
impacts or the equitable distribution you'll give 
away all rights to use the property on that lake or 
that stream at some point. Because at some 
point there’ll no longer be anything left to use. 
And if you had owned that property on the other 
side of the lake and hadn’t chosen to use it yet 
your property rights would have been used up by 
other people if the state in permitting those 
activities had not considered your rights. 

So I think when it’s described that way you 
can begin to understand why there’s a need to do 
that and I feel as if we made a breakthrough 
when we started explaining it that way. 

Despite the fact that this concept 
became law with the passage of the Warren 
S. Henderson Wetland Protection Act its 
legislative history has apparently not end- 
ed. When the various sections of the ses- 
sion law were incorporated into the 1984 
supplement to the Statutes, the term 
equitable distribution was conspicuously 
absent. Instead, the editors have entitled 
§403.919 (1984) (which replaces §403.907 
in the session laws) simply, “Considera- 
tions in granting or denying permit for 
activity that will affect waters,” despite the 
fact that the Florida Supreme Court has 
found section titles persuasive evidence of 
legislative intent.5’ Absent its original title 
nothing explicit remains of the property 
rights perspective which the chairman of 
the House Natural Resources Committee, 
and presumably the legislature, considered 
as an important underlying rationale for 
invoking cumulative impacts analysis. 
Nothing in the presently codified language 
explicitly directs the department to con- 
sider the equitable distribution of devel- 
opment rights in regulated wetlands 
among competing property owners. This 
unilateral decision by the supplement 
editors to substitute statutory language is 
clearly at odds with the legislature’s intent 
in codifying the concept of equitable distri- 


bution, yet it remains prima facie evidence 
of the law for three years after the session 
in which it was entered.°* If it is not 
amended within three years, then it is 
presumed to be the legislature’s intent to 
incorporate the language as revised into 
the official Florida Statutes. 


Implementation 

Promulgating effective regulations to 
deploy the equitable distribution concept 
will require development of both technical 
and administrative methodologies. Tech- 
nically, the department must develop a 
viable means of cumulative impact assess- 
ment. Administratively, the department 
must then find a way to allocate develop- 
ment rights within an established thresh- 
old. Neither task will prove easy. The first 
remains entirely problematic at this point; 
while the second depends largely upon 
successful application of the first. 

Since cumulative impacts is a resource- 
based assessment strategy, watershed 
boundaries may provide a functional unit 
from which to begin. In some cases, 
recognition of regulatory boundaries or 
resources of special concern may provide a 
further basis for subclassification, as for 
example, where an aquatic preserve occu- 
pies but a portion of a larger functional 
system.°? In either case, no system of 
allocation should be instituted without 
reasonable assurance that an adequate 
assessment methodology is available. 

There are three principal requirements 
necessary to implement equitable distribu- 
tion. The first is the necessary data to 
establish that there is, or may be, a cumu- 
lative impacts problem. Known as hind- 
casting, this requires little more than the 
ability to retrieve permit histories for the 
established resource units to detect the 
nature of impacts and their trends. The 
second aspect, and probably the most 
difficult, is the ability to establish thresh- 
olds or “failure points” in the resource unit 
based on wetland valuation analysis.°! 
Finally, the department must be able to 
project trends in land use and development 
within the resource unit to determine 
whether cumulative impacts are likely; and 
if they are, how developments rights within 
the threshold may best be allocated.*? 
Where all three capabilities are installed 
and functional, then the department can 
proceed to distribute the permit rights 
among competing applicants which the 
statute requires. Where they are not, then a 
more cautionary approach may be dic- 
tated. 

Assuming that the only presently tech- 


nically unfeasible aspect of this allocation 
system is the ability to establish impact 
thresholds, then the department should 
proceed under the rationale upon which it 
premised its attempted development of 
incipient policy. Thus, it would deny per- 
mits based on adverse precedent and un- 
certainty until such time as an impact 
threshold was developed and brought on 
line for a particular resource unit. An 
alternative to the harshness of this 
approach (which is little more than the 
approach the department would have 
taken had it developed a record from 
which to apply its incipient policy), would 
be to establish an arbitrary interim thresh- 
old with a sufficient buffer so as not to 
endanger the resource and then proceed to 
distribute development rights. For exam- 
ple, some scientists have maintained that a 
water body can readily withstand the loss 
of 10 percent of its servicing wetlands 
without jeopardizing its ecological integ- 
rity. 

Restrictions on the quantity of the 
increment available to any one applicant 
would provide a means to ensure that all 
receive a portion. Another possibility 
might be to tie the size of the increment to 
the relative distribution of uplands and 
wetlands under single ownership. The 
statutorily recognized concept of mitiga- 
tion,“ marketable permit systems,®5 and 
transferable development rights might all 
play a role in the distribution of develop- 
ment rights in permittable wetlands. Any 
allocation system must ultimately take into 
account the fact that unlike men, not all 
wetlands are created equal. Hence, higher 
values and worth might be ascribed to 
those deserving such. Even though certain 
wetlands may be inherently undevelop- 
able, the property rights which are appur- 
tenant to them may be marketable else- 
where in the system. The state may even 
wish to buy up permit rights to assure 
added resource protection for critical 
areas. 


Conclusion 

The equitable distribution concept is a 
politically appropriate legislative response 
to the cumulative impacts problem be- 
cause it recognizes the practical realities of 
the permit process. Despite the admittedly 
sound theory behind the consistency 
rationale to cumulative impacts analysis, 
the department faces considerable pressure 
to grant some relief short of complete 
denial.’ This is particularly the case when 
denial is based on speculative future 
impacts not immediately attributable to 
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the present applicant. Equitable distribu- 
tion assures that each applicant will get 
some portion of the permit pie. Further- 
more, equitable distribution replaces the 
present practice of ad hoc decisionmaking 
with long range resource planning. This 
approach is in the best interest of both the 
resource and the applicant. However, it 
must await significant advances in ecologi- 
cal science to ensure that it is carried 
forward in a manner which does not en- 
danger wetland resources. BJ 
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Family Law 


The ‘Probability of Paternity’ May Not Be 


by Karl H. Muench and Dale R. Sanders 


Social, legal and biomedical develop- 
ments of the last decade have produced a 
striking increase in suits filed for disputed 
paternity. Probably the majority of cases 
are managed by attorneys with little or no 
previous experience in this area. Although 
immunogenetic testing can definitively 
exclude an alleged father, no test can prove 
paternity. In the absence of outright exclu- 
sion the test results are used to calculate 
comparative probabilities relating to but 
never actually establishing the alleged 
paternity. Allowance of test results into 
evidence may incline the courts to use the 
probabilities as primary evidence of pater- 
nity as opposed to corroborative evidence. 
To nonexperts an immunogenetic labora- 
tory report may be largely incomprehen- 
sible except for the summary, which states 
a “probability of paternity” as a percent- 
age. The authors place that in quotation 
marks, because it is a misnomer. It should 
be obvious that a true probability of 
paternity would require more information 
than laboratory testing can provide. For 
example, whether the alleged father had 
sexual intercourse with the mother during 
the month containing the estimated day of 
conception would seem to be a reasonable 
component in any formulation of the 
actual probability of paternity. 

A lawyer representing a putative father 
needs a working knowledge of immuno- 
genetic testing to respond to a judge who 
asks, “Hasn’t this matter been determined 
by the HLA test results?” The lawyer may 
then appropriately persuade the judge not 
to substitute the test results for the assess- 
ment of a trier of fact. 

This articles has two purposes: (1) To 
provide an explanation of the basics of 
immunogenetic testing for the attorney. 
Such an explanation requires sufficicit 
detail to deter the casual reader but will 
capture and hold the interest of any attor- 
ney now engaged in a case of disputed 
paternity and should be filed by other 


attorneys for future use. (2) To illustrate 
judicious assessment of data by presenta- 
tion of an actual case with 99.5 percent 
“probability of paternity.” Careful exam- 
ination of the laboratory evidence pro- 
duced significant doubts about paternity, 
and the doubts were subsequently substan- 
tiated by nonlaboratory evidence, result- 
ing in a finding for the defendant. 

We shall focus on immunogenetic 
markers that are in common use for 
paternity testing: red-blood cell (RBC) 
types and human leukocyte antigens 
(HLA). RBC antigens are membrane gly- 
coproteins determined genetically and dis- 
tinguishable by specific antibodies. Simply 
stated, an antibody in a specific testing 
serum for antigen A in the ABO system will 
react with a B but not with B on the 
surfaces of RBC’s under testing. Six dif- 
ferent RBC groups are commonly includ- 
ed in paternity testing: ABO, Rh, MNS’s , 
Kell, Duffy, and Kidd. Of these, ABO, Rh 
and MNS’s should be considered man- 
datory, with omission requiring an explan- 
ation. The probability that a nonfather will 
be excluded by one or more of the six RBC 
groups is about 80 percent. This exclusion 
probability should not be confused with 
“probability of paternity,” which is also 
expressed in percentage units. 


HLA’s are genetically determined gly- 
coproteins in the membranes of cells other 
than RBC’s, and are the most powerful 
antigens for matching in organ transplan- 
tation. For paternity testing, white blood 
cells (leukocytes) obtained from venous 
blood provide the source of HLA’s. Of 
several different HLA genes we shall con- 
sider only those at the A and B HLA gene 
loci. 

To go further we must define and relate 
six key genetic words: Loci, alleles, pheno- 
types, haplotypes, genotypes, and poly- 
morphism. Loci are the specific places in 
chromosomes where genes reside. Alleles 
are alternative forms of genes. Different 
persons have different alleles at a given 
gene locus. Phenotypes are the genetic 
characteristics discovered by testing. Thus, 
one’s HLA phenotype might reveal the 
alleles Al, A2, B7, B8. Haplotypes desig- 
nate the alleles provided by one parent. 
Thus for Al, A2, B7, B8 the maternal 
haplotype might be A1-B8, and the pater- 
nal haplotype A2-B7. Genotypes consist of 
the two haplotypes, in this example Al- 
B8/A2-B7. Note that a person with the 
phenotype Al, A2, B7, B8 could have 
either of two genotypes, Al-B8/A2-B7 or 
A1-B7/A2-B8. Finally, polymorphism 
means that many possible alternative 
alleles are present in the genetic system. 
The extreme polymorphism of the HLA 
system is the basis for its usefulness in 
delineating individual genetic characteris- 
tics. Thus, for the known number of alleles 
at the A and the B loci alone there are 
about 200,000 different possible geno- 
types. In contrast, for the alleles A, B, and 
O in the ABO RBC system there are only 
six genotypes: A/ A, A/O, B/B, B/O, A/B, 
and O/O. 

In paternity testing the mother-child 
pair is analyzed first. For example, if the 
mother is HLA Al, A2, B7, B8, and the 
child is HLA Al, A3, BS, B8, then the 
child’s genotype is Al-B8/A3-B5. The 
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child’s paternal haplotype is A3-BS. At this 
point, without yet considering the alleged 
father, we can calculate what proportion of 
the male population would be able to 
provide A3-BS5. A representative answer 
might be, for example, 1/100 or 1 percent. 
In other words, 99 percent of men would be 
unable to provide A3-B5, thus excluded as 
possible fathers. If the alleged father has 
the phenotype, Al0, All, B13, B14, then 
he cannot provide the paternal haplotype 
A3-B5, and he is excluded on that basis. 
The exclusion is confirmed by the absence 
in the child of any allele of the alleged 
father, who must provide either Al0 or 
All and either B13 or B14 to each of his 
natural offspring. On average, testing of 
HLA and of the six RBC groups men- 
tioned gives a 96 percent probability for 
excluding an alleged but not actual father. 
If the alleged father in this example has 
the phenotype, A3, A28, BS, B14, then he 
remains included, being the possible pro- 
vider of the paternal haplotype, A3-BS. 
Probability calculations then quantitate 
his chances of providing A3-B5 versus the 
chance of its being supplied by a random 
man from the relevant population. The 


resulting paternity index and “probability 
of paternity” are calculated values that 
were not admissible in American courts 
before the advent of HLA testing, but these 
values are now routinely used, and an 
understanding of them is essential to 
management of any paternity suit. 


Paternity Index 

The paternity index is best described and 
defined by a demonstration of its deriva- 
tion in a sample case. In our present 
example the paternal HLA haplotype is 
A3-B5, and the included, alleged father has 
the HLA phenotype A3, A28, BS, B14. 
That phenotype allows two possible geno- 
types, A3-B5/A28-B14 and A3-B14/A28- 
BS. The alleged father has one of these, but 
not the other. If he has the former geno- 
type, he can be the father, by supplying the 
paternal haplotype, A3-B5. However, if he 
has the latter genotype, he cannot be the 
father, because he cannot supply the 
paternal haplotype, A3-BS5 (barring a 
genetic event called crossing over, which 
occurs at a frequency under one percent 
and will not be considered here). 

Because some HLA haplotypes are more 
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common than others, the probabilities for 
the two possible genotypes in the alleged 
father are not equal. The actual probabili- 
ties are 0.30 for the former and 0.70 for the 
latter genotype, because the haplotypes 
A3-B14 and A28-B5 are common relative 
to the haplotypes A3-BS and A28-B14. 
(The calculation of genotype probabilities 
is based on a genetic principle, the Hardy- 
Weinberg equilibrium, which we need not 
develop for the purposes of this article.) 
Because the alleged father has a probabil- 
ity of 0.30 for the A3-B5/A28-B14 geno- 
type, and because the probability for a 
sperm bearing the haplotype, A3-B5, is 0.5 
for a man with that genotype, the joint 
probability for the alleged father to pro- 
duce a sperm with the A3-B5 haplotype is 
0.15. Population studies show that the 
haplotype frequency of A3-B5 in the 
American white population is 0.0084. 
Therefore, the alleged father is 
(0.15/0.0084) = 18 times more likely to 
provide A3-B5 than is a random white 
American man, and 18 is the paternity 
index (PI). 

The “probability of paternity” (“PP”) is 
derived from the paternity index and is 
expressed in units of percentage, by the 
equation, “PP” = 100(PI)/(PI+1). In our 
sample case, substitution of the value 18 for 
PI gives “PP” = 100 (18)/(18+1) = 95%. 
As mentioned earlier “probability of pater- 
nity” is a misnomer. Moreover, its math- 
ematical validity is flawed. Nevertheless, 
“probability of paternity” is the bottom 
line in every paternity report, and from this 
preferred position at the end of a confusing 
array of symbols and numbers the “prob- 
ability of paternity” dominates the atten- 
tion of attorneys and judges. That ten- 
dency was recognized and decried in a 
recent case, Barber v. Davis, N.Y.Fam.Ct., 
December 24, 1984, when the court con- 
cluded that, however high the “probability 
of paternity” the test should not “reverse 
or nullify a finding of fact made after 
consideration of all the evidence at trial.” 

The following case was presented and 
tried in a circuit court in the State of 
Florida and shows that the “probability of 
paternity” may not be the probability of 
paternity. Analysis of the HLA results 
from the mother, child, and alleged father 
revealed a paternity index of 189 and a 
“probability of paternity” of 99.5 percent. 
On the basis of HLA testing alone, 996 of 
1000 white American men would have 
been excluded, and the alleged father was 
not excluded. On the face of the report the 
laboratory evidence appeared overwhelm- 
ingly to support the allegation of paternity. 


A decision by the court to allow the “prob- 
ability of paternity,” as found by HLA 
testing, to be accepted as primary evidence 
would foreclose the possibility of consid- 
ering another man as the possible father of 
the child. Yet, in a metropolitan popula- 
tion of one million males 4,000 others are 
also not excludable in this case. A closer 
examination of the full report, including 
the RBC results, revealed a contradiction: 
the paternity index derived from the six 
tested RBC groups was only 0.36. Stated 
another way, the 0.36 means that a white 
American man picked at random would be 
(1/0.36) or almost three times as likely as 
the alleged father to provide a sperm 
containing the paternal haplotype. Com- 
bining the HLA and RBC paternity indices 
(by multiplication) gave an overall figure 
of (189)(0.36)=68, with a corresponding 
‘“‘probability of paternity” of 
68 / 69=98.5%. 

The RBC data raised important and 
disconcerting questions about the case, yet 
the “probability of paternity” remained 
misleadingly high, having dropped from 
99.5 percent only to 98.5 percent. Certainly 
the contradiction of the HLA data by the 
RBC data demanded further investigation. 
Closer scrutiny pinpointed the MNS’s and 
Rh systems, in which neither the mother’s 
genotype nor the child’s maternal or pater- 
nal haplotypes could be specified as in our 
example for the HLA system. In fact, in the 
MNS’s system there were four possible 
paternal haplotypes, and two possible 
genotypes for the mother, whereas in the 
Rh system there were two possible mater- 
nal haplotypes, two possible paternal hap- 
lotypes, and three possible maternal geno- 
types. The typing of the alleged father had 
revealed that he could only have supplied 
one of the possible haplotypes in each 
system. 

If we argued that he did, indeed, supply 
the only MNS’s haplotype that he was 
capable of providing, then for the mother 
to supply the complementary maternal 
haplotype would require her to have a 
genotype for which there was only 20 
percent probability on the basis of her 
MNS’s phenotype. In the same way, if we 
argued that the alleged father did, indeed, 
supply the only possible Rh haplotype that 
he was capable of providing, then for the 
mother to supply the complementary 
maternal haplotype would require her to 
have a genotype for which there was only 6 
percent probability on the basis of her Rh 
phenotype. Taken together, these prob- 
abilities gave a 1.2 percent probability that 
she had the genotypes required to provide 


maternal haplotypes to complement the 
paternal haplotypes providable by the 
alleged father. Conversely, there was a 98.8 
percent probability against her having the 
necessary genotypes for the paternity of 
the alleged father. Therefore, the judge was 
confronted by this 98.8 percent probability 
against the alleged father being the actual 
father and the 98.5 percent “probability of 
paternity.” The impasse could have been 
resolved by MNS’s and Rh typing of the 
plaintiff's mother. That would have allow- 
ed determination of the plaintiff's geno- 
types, which would then have given the 
maternal and paternal haplotypes of the 
child. However, the typing of the plaintiff's 
mother was not pursued. 

With the laboratory evidence in ques- 
tion, evidence about the time of sexual 
intercourse and about other possible fath- 
ers emerged to weaken the plaintiff’s case. 
The judge recognized that the test results 
should not be substituted for careful 
assessment of other viable testimony and 
found for the defendant. 

In summary, laboratory data is essential 
to the management of disputed paternity. 
However, laboratory evidence, even that 
producing a high “probability of pater- 
nity,” may be neither straightforward nor 
complete and cannot supplant the tradi- 
tional evidential factors necessary to arrive 
at atrue probability of paternity. BJ 
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Admunistrative Law 


Highlights of the New DOAH Rules 


by Robert T. Benton II and Sharyn L. Smith 


Inaugurating an era in which the rules of 
the Division of Administrative Hearings 
deal comprehensively with matters of 
procedure at the division, a completely 
rewritten Ch. 221-6, Florida Administra- 
tive Code, took effect March 20, 1985. For 
the most part, the new DOAH rules are 
consonant with the Model Rules, Ch. 28-5, 
Fla. Admin. Code. The exception to prove 
the general rule of consonance is Rule 
221-6.04(5), which requires that an answer 
or motion in opposition to a petition be 
filed, if at all, within 20 days of the filing of 
the initial petition, not within 20 days of 
service of the initial petition, as Model 
Rules 28-5.203 and 28-5.205 provide.! 

Rule 221-6.02, which deals with com- 
putation of time, exemplifies the norm of 
congruence between the DOAH rules and 
the Model Rules when they treat the same 
subject. Both the Model Rules and the new 
DOAH rules allow only three days for 
mailing, not the five days which court rules 
now allow. The courts have also construed 
the administrative computation of time 
rule differently? from analogous court 
rules by holding that Saturdays and Sun- 
days are to be included even in a period as 
short as five days. Federal Property Man- 
agement Corp. v. Health Care and Retire- 
ment Corp. of America, 462 So.2d 493 
(Fla. Ist DCA 1984) (reh. den. 1985). 

The new rules like the old require the 
filing of an original and a copy of each 
pleading. Rule 221-6.03(2). Since papers 
received after 5 p.m. “shall be filed as of 8 
a.m. on the next regular business day,” 
Rule 221-6.03(4), a party who waits until 
the 14th day to challenge a proposed rule 
must file before 5 p.m. if the petition is not 
to be subject to dismissal as untimely, in 
accordance with F.S. §120.54(4)(b) (1984 
Supp.). 


Related Cases 


Rule 221-6.05 requires that an agency 
requesting that the Division of Adminis- 


trative Hearings conduct formal proceed- 
ings “include with its request a notice 
setting forth the style and case number of 
each related case.” The same rule requires 
the same notice of “the agency or any other 
party” who, at any (later) stage of the 
proceeding, “becomes aware of the pend- 
ency of a related case.” Rule 221-6.05. The 
Department of Health and Rehabilitative 
Services, for example, should file notices 
listing all cases pending on applications for 
certificates of need for nursing homes 
which have been filed in the same review 
cycle for the same health planning district 
when it forwards petitions for formal pro- 
ceedings in each of the cases to the division. 
That failing (or when the related case is 
later filed), the nonagency litigants share 
the responsibility of filing a notice of 
related cases. 


The filing of a notice of related cases will 
assist the division in assigning cases to 
hearing officers and serves a notice func- 
tion for the parties, but it does not auto- 
matically effect intervention or consoli- 
dation. Similarly, in bid protest proceed- 
ings,? the agency is required to “provide a 
copy of the formal protest to all other 
bidders,” Rule 221-6.06, but it is incumbent 
upon the nonparty bidder to petition for 
intervention, if warranted. 


Rule 221-6.10 governs intervention and 
requires that petitions for leave to inter- 
vene be filed at least five days before the 
final hearing. A hearing officer may con- 
solidate cases on his or her own motion, at 
least if the cases to be consolidated are 
pending before the same hearing officer. 
Rule 221-6.11(1). The rule specifies that a 
“motion to consolidate cases pending 


' before different Hearing Officers shall be 


filed in the lower numbered case sought to 
be consolidated with copies filed in all 


__ other cases affected by the motion, and the 
_ Hearing Officer before whom the lowest 


numbered case is pending shall rule on the 
motion.” Rule 22I-6.11(2). Although the 
rule does not in terms require that the 
hearing officer who grants the motion to 
consolidate then hear the consolidated 
cases, this is what ordinarily occurs. 


“Joinder” 


The Division of Administrative Hear- 
ings has no process by which it can reach 
out to join an absent party in the proceed- 
ings. But, where it appears that the sub- 
stantial interests of an absent person are at 
stake, the hearing officer may order “that 
the absent person be notified of the pro- 
ceeding and be given an opportunity to be 
joined as a party of record.” Rule 221-6. 12. 


Motion Practice 


“All requests for relief shall be by 
motion.” Rule 221-6.16(1). Oral argument 
“may be allowed within the sound discre- 
tion of the Hearing Officer.” Rule 22I- 
6.16(4). Because of the statewide nature of 
administrative practice, oral argument on 
motions not infrequently occurs “by tele- 
phonic conference call.” Rule 221-6.16(1). 
Failure to make a timely request “shall 
constitute a waiver of the right to request 
oral argument.” Rule 221-6.16(4). The 
movant must request oral argument at the 
time the motion is filed; any other party 
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must request oral argument within seven 
days of the filing of the motion. Rule 
221-6. 16(4). 

Rule 221-6.16 requires that every 
motion, other than motions to dismiss or 
other motions “in opposition to a peti- 
tion,” “shall include a statement that the 
movant has conferred with all other parties 
of record and shall state as to each party 
whether the party has any objection to the 
motion.” Rule 221-6.16(2). In the case of 
contested motions, hearing officers ordi- 
narily wait ten days to see whether memo- 
randa in opposition are filed within the 
“seven-day response period,” Rule 
221-6. 16(1) (adding three days for mailing), 
then rule on the basis of the written 
motion, as well as memoranda in support 
or in opposition, if any. 

Touching base with opposing counsel 
may be of particular importance when the 
motion is one for a continuance. Motions 
for continuance filed at least five days prior 
to hearing may be granted either for good 
cause shown or “upon stipulation of all 
parties.” Rule 221-6.17. If filed less than 
five days prior to hearing, however, even 
joint motions for continuance must dem- 
onstrate “extreme emergency.” Rule 22I- 
6.17. 

Motions to compel discovery require 
not only a recitation of opposing counsel’s 
position, but also a “statement certifying 
that the movant has conferred with the 
opposing parties in a good faith effort to 
resolve by agreement each issue raised and 
that they have been unable to do so.” Rule 
221-6.19(2). In order to save hearing offi- 
cers’ rummaging through files for materi- 
als which may never have been filed in the 
first place, Rule 221-6.19(3) requires that 


motions to compel discovery “quote ver- 
batim each interrogatory, request for 
admission, or request for production and 
the response thereto followed by a state- 
ment of the grounds for the motion. . . [as] 
to... [each] interrogatory or request.” 

Certain proceedings, notably rule chal- 
lenges, are expedited by statute. Motions 
to expedite particular proceedings are also 
contemplated under Rule 22I-6.18. When 
the normal discovery times do not mesh 
with a prompt rule challenge hearing, Rule 
221-6.29 encourages the parties to agree on 
an expedited discovery schedule and, that 
failing, to apply to the hearing officer for 
an expedited schedule. 

Parties, as well as witnesses served with a 
subpoena “or to whom a subpoena is 
directed, may file a motion to quash or for 
protective order.” Rule 221-6.21(2). Sub- 
poenas issue on forms supplied by the 
Division of Administrative Hearings “in 
blank except for the style of the case, the 
case number, the name, address and tele- 
phone number of the attorney or party 
requesting the subpoena, and the Hearing 
Officer’s signature, which may be by fac- 
simile stamp.” Rule 22I-6.21(1). 

Motions for leave to withdraw as coun- 
sel (or as a qualified representative) shall 
be “served on the party represented and all 
other parties of record,” Rule 221-6.07(3), 
and are to be granted “for good cause 
shown.” Rule 221-6.07(3). The filing of any 
pleading constitutes an appearance. Rule 
221-6.07(1). 


Disqualification 


Motions for disqualification of a hear- 
ing officer must ordinarily be filed at least 


“Could you call me back later? I’m flooded wit paperwor right now.” 


36 THE FLORIDA BAR JOURNAL/MARCH 1986 


five days prior to final hearing and must 
“be accompanied by an affidavit stating 
particular grounds, which shall be limited 
to those for which a judge may be disquali- 
fied . . . [and] state facts sufficient to show 
that the movant has a well-founded fear 
that he will not receive a fair and impartial 
hearing.” Rule 22I-6.13(1). The motion is 
addressed to the hearing officer before 
whom the case is pending “whose sole 
function shall be to determine the legal 
sufficiency of the motion and affidavit.” 
Rule 221-6.13(2). If the motion and affi- 
davit are timely and sufficient, the hearing 
officer “shall disqualify himself or herself, 
after which the Director shall appoint 
another Hearing Officer.” Rule 22I- 
6.13(2). 


Summary Disposition 


Hearing officers of the Division of 
Administrative Hearings have final order 
authority in rule challenge cases,4 Baker 
Act cases,> exceptional education cases,® in 
proceedings under the Florida Equal 
Access to Justice Act,’ certain cases in- 
volving reinstatement of road contract- 
ors’ eligibility to bid, and proceedings 
under the Local Government Comprehen- 
sive Planning and Development Regula- 
tion Act to determine the consistency of 
local land use regulations with local com- 
prehensive plans.? With respect to these 
cases, Rule 221-6.30 authorizes motions 
“for final summary order, whenever there 
is no genuine issue as to any material fact.” 
Rule 221-6.30(1). The movant may file 
affidavits in support and other parties may 
file affidavits in opposition within seven 
days of service. The rule encourages expe- 
ditious filing of such motions, particularly 
in rule challenge cases, by providing, with 
respect to all final order cases, that a 
“party filing a motion for summary final 
order later than twelve days before the 
final hearing waives any objection to the 
continuance of the final hearing.” Rule 
221-6.30(2). 

Substantial interest proceedings in 
which the hearing officer enters a recom- 
mended order, not a final order, constitute 
the run of cases pending before the Divi- 
sion of Administrative Hearings. With 
respect to §120.57(1) cases, there has 
ordinarily!® been a determination (by the 
agency with final order authority who 
referred the matter to the Division of 
Administrative Hearings) that a dispute 
exists as to a material fact. It may never- 
theless become clear as the case develops 
that no dispute of material fact does exist. 


In that event, “any party may move the 
Hearing Officer to relinquish jurisdiction.” 
Rule 221-6.33(1). Upon the grant of such a 
motion, the parties are free to proceed 
informally, under F.S. §120.57(2) (1984 
Supp.). 

Recent statutory changes do not pre- 

clude consent orders in §120.57(1) cases. In 
order to make clear that nonagency parties 
were to be on an even footing with agency 
parties during the factfinding process, the 
1984 Legislature added this language to 
F.S. §120.57(1)(b)(3): 
The referring agency shall take no further action 
with respect to the formal proceedings, except as 
a party litigant, as long as the division has 
jurisdiction over the final proceedings. 

When the agency with final order 
authority refers the matter to the Divi- 
sion of Administrative Hearings, it sur- 
renders its jurisdiction, until necessary 
factfinding is done, refraining in the in- 
terim from all action with respect to the 
case “except as a party litigant.” 

In the ordinary course, a substantial 
interest proceeding before a hearing officer 
of the division eventuates in a recom- 
mended order. With entry of the recom- 
mended order, jurisdiction in the agency 
with final order authority resumes, and 
that agency then enters a final order. But, if 
all parties''! reach an agreement that re- 
quires a final order for its effectuation, the 
referring agency is free to enter a final 
consent order, even if the matter is still 
pending in the Division of Administrative 
Hearings. Rule 221-6.33(2) provides: 
“With the agreement of all parties, an 
agency may enter a consent order at any 
time.” The rule relinquishes jurisdiction to 
the referring agency for the limited pur- 
pose of consent orders. 


“Failure to respond timely to any order 
requiring or allowing the parties to suggest 
an appropriate locality for final hearing 
shall constitute a waiver of venue.” Rule 
221-6.14(2). 

Nonagency parties are now entitled to 
notice no later than ten days before the 
hearing if an agency does not plan to retain 
acourt reporter. Rule 221-6.23(1). 

“Whenever possible, all charts or other 
documents offered into evidence shall be 
no larger than legal size paper.” Rule 
221-6.27(1). 

The 30-day time limit for recommended 
orders is waived if the parties agree “to a 
deadline for filing posthearing submissions 
that is more than ten days after the con- 


clusion of the hearing or the filing of the 
hearing transcript, whichever is later.” 
Rule 221-6.31(2). Rule 221-6.31(3) limits 
proposed recommended orders to 40 
pages. 

Rule 221-6.35 implements the attorneys’ 
fees and costs provisions of the Florida 
Equal Access to Justice Act, F.S. §57.111 
(1984 Supp.).!2 


This variance between the Model Rules 
and the DOAH rules should not cause the 
practitioner significant problems, since neither 
failure to answer nor failure to file any motion in 
opposition within the times provided effects a 
waiver of substantive rights. FLA. STAT. §120.57 
(1984 Supp.) contemplates that the request for 
hearing be filed with the agency (and Rule 
221-6.04(1) so requires) but nothing requires 
service of the initial petition on any other party. 
Administrative complaints must be served on 
licensees in revocation proceedings, however. 
Rule 28-6.09(1) 

2In both these aspects, the administrative 
rule embodied in 28-5.103 and 22I-6.02 should 
be amended to conform to the judicial rules on 
computation of time, in order to eliminate a trap 
for the unwary practitioner. The Rules Com- 
mittee of the Administrative Law Section is 
currently looking at just such possible parallel 
changes in the Model Rules and the DOAH 
rules. 

3 The requirement that the agency provide a 
copy of the formal protest “within ten days from 
the date the matter is referred to the Division,” 
Rule 221-6.06, antedates the amendments to 
FLA. STAT. §120.53 (1983) effected by Ch. 
85-180, Laws of Florida. The statutory change 
makes a much shorter time frame desirable. 

4 FLA. STAT. §120.56 (1983) confers jurisdic- 
tion on hearing officers when existing adminis- 
trative rules are challenged as “an invalid exer- 
cise of delegated legislative authority.” With 
respect to challenges to proposed rules, FLA. 
STAT. §120.54(4)(a) (1984 Supp.) confers the 
same jurisdiction. 

5 Under the Baker Act, a court order is 
necessary to commit a mentally ill person initi- 
ally, but may not authorize internment for more 
than six months. FLA. STAT. §394.467(3)(e) 
(1984 Supp.). Hearing officers have jurisdiction 
over proceedings for continued involuntary 
placement thereafter. FLA. STAT. §394.467(4) 
(1984 Supp.). 

6 Hearing officers decide educational place- 
ment questions involving handicapped or gifted 
children, in accordance with FLA. STAT. 
§230.23(4)(m)4 (1984 Supp.) and Fla. Admin. 
Code Rule 6A-6.3311. 

7 FLA. STAT. §57.111 (1984 Supp.) author- 
izes the award of up to $15,000 in attorneys’ fees 
and costs to prevailing small business parties, if 
the agency “[f]iled a request for an adminis- 
trative hearing pursuant to Chapter 120; or... 
[w]as required by law or rule to advise a small 
business party of a clear point of entry,” FLA. 
STAT. §57.111(3)(b)(1984 Supp.) and its ac- 
tion was not “substantially justified.” Small 
business parties are defined as -corporations, 
partnerships or sole proprietors with not more 
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than 25 full-time employees or a net worth of not 
more than $2,000,000. FLA. STAT. §57.111(3)(d) 
(1984 Supp.). 

8 These cases are governed by FLA. STAT. 
§337.165(2)(d) (1984 Supp.). 

9 FLA. STAT. §163.3213(5) (1983), as amend- 
ed by Ch. 85-55§15, Laws of Florida (1985). 

'°“Unless waived by all parties, subsection (1) 
applies whenever the proceeding involves a 
disputed issue of material fact.” FLa. STAT. 
§120.57 (1984 Supp.). But the parties may make 
120.57(1) applicable by agreement, even in the 
absence of a disputed issue of material fact: 
“Unless otherwise agreed,” subsection (2) ap- 
plies in all other cases. FLA. STAT. §120.57 (1984 
Supp.) (emphasis supplied). 

1! All parties to the proceedings must agree to 
the consent order. The agency “cannot defeat 
one substantially affected party’s rights to pro- 
ceedings pursuant to Section 120.57(1), Florida 
Statutes (1984 Supp.) by agreeing on a final 
disposition with another substantially affected 
party.” Upjohn Healthcare Services, Inc. v. 
Department of Health and Rehabilitative Ser- 
vices and Northwest Florida Home Health 
Agency, Inc., Nos. 85-3247 and 84-1144 (HRS; 
July 3, 1985) appeal docketed No. BN-479 (Fla. 
Ist D.C.A. July 22, 1985). 

!2 See note 7, supra. 
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by W. Robert Vezina III 


As court delays increase in frequency 
and duration, the importance of prejudg- 
ment interest multiplies. Simply stated, 
prejudgment interest prevents tortfeasors 
or contract-breachers from being reward- 
ed with cost-free use of their victims’ funds. 
As an additional incentive, prejudgment 
interest punishes those who utilize the 
litigation process as a means of delaying 
the inevitable — payment of debts owed. 

The message that prejudgment interest is 
the wave of the future emanates from 
several sources. For example, a subcom- 
mittee of The Florida Bar Civil Procedure 
Rules Committee has approved a proposal 
which would allow prejudgment interest 
under certain conditions in malpractice, 
negligence and other actions.! Also, the 
Judiciary Committee of the Florida House 
of Representatives is considering a bill 
which provides that judgments for money 
damages in certain civil actions shall bear 
interest of three percent above the prime 
rate from the date a responsive pleading is 
filed until the date the judgment is paid.” 
However, of most immediate and wide- 
spread impact is the Supreme Court of 
Florida’s June 1985 decision in Argonaut 
Insurance Co. v. May Plumbing Co., 474 
So. 2d 212 (Fla. 1985). 

Argonaut not only liberally delineated 
those successful claimants entitled to pre- 
judgment interest, but also clarified by 
whom the award is made and from what 
date it accrues. This comment addresses 
the import of prejudgment interest to trial 
lawyers and their clients and discusses the 
parameters of current Florida law. 


The Significance of 
Prejudgment interest 


All trial lawyers are aware of cases which 
pended for several years before disposi- 
tion. Consider, for example, a multiple 
party construction dispute brought by a 
property owner against various suppliers 


Trial Lawyers’ Forum 


Recoverability of Pre-Judgment Interest: 
Argonaut v. May Plumbing 


of goods and services. Our hypothetical 
owner’s claim totals $800,000. By the time 
such an action is at issue, discovery is 
complete, and trial is held, the case easily 
may be four years old. Assuming that the 
owner is successful at trial, an award of 
prejudgment interest in December 1985 
would convert that $800,000 claim into a 
judgment for approximately $1.16 million. 
The interest portion of the judgment thus 


adds more than 40 percent to the original 
loss. 


Perhaps the most significant revelation 
of this hypothetical case is its suggestion 
that delay may no longer be an ally of the 
defendant. This will be especially true as 
long as the cost of borrowing funds on the 
open market is less than the statutory 
prejudgment interest rate. 

At the very least, the potential for re- 
covery of prejudgment interest in a wide 
variety of cases adds another element of 
complexity, nuance and strategy for the 
skillful practitioner. 


Historical Perspective 


For many years entitlement to prejudg- 
ment interest appeared rather clear-cut. If 
the claim was for a “liquidated” amount, 
courts consistently allowed prejudgment 
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interest. For example, in suits for recovery 
of sales commissions, where the amount of 
the claim was not in dispute, prejudgment 
interest has traditionally been awarded 
from the due date of the debt.4 However, 
the liquidated or unliquidated nature of an 
award often became a subject of contro- 
versy.° 


Prior to Argonaut, Florida district 
courts of appeal took two distinct ap- 
proaches in applying the historical “liqui- 
dated” damages rule. The Second District 
generally remained true to the traditional 
restrictive interpretation of “liquidated.” 
Under that view, damages were unliqui- 
dated, and therefore not subject to pre- 
judgment interest, “when the amount of 
damages cannot be computed except on 
conflicting evidence, inferences and inter- 
pretation.” Federal Deposit Insurance 
Corp. v. Carre, 436 So. 2d 227, 230 (Fla. 2d 
DCA 1983), petition denied, 444 So. 2d 
416 (Fla. 1984), quoting, Town of Long- 
boat Key v. Carl E. Widell & Son, 362 So. 
2d 719, 723 (Fla. 2d DCA 1978). Applica- 
tion of this test resulted in a claimant being 
uncompensated for the lost time-value of 
its money if the opposition merely pre- 
sented conflicting evidence on the worth of 
the claimant’s claim or could properly 
argue, even inferentially, that the claim- 
ant’s demand was inflated.* The practical 
shortcoming of this analysis is striking — 
creativity and perseverance took prece- 
dence over reality. 


The other interpretation, applied most 
notably by the First District, stated that “a 
claim becomes liquidated and susceptible 
to prejudgment interest when a verdict has 
the effect of fixing damages as of a prior 
date.” Bergen Brunswig Corp. v. State, 415 
So. 2d 765, 767 (Fla. Ist DCA 1982), 
petition denied, 426 So. 2d 25 (Fla. 1983). 
Accord, Brewster v. Alachua Tire & Fuel 
Services, Inc., 442 So. 2d 313 (Fla lst DCA 
1983). Properly applied, this test entitled a 


e 


claimant to prejudgment interest even if 
the opponent contested the reasonableness 
of the claim, as long as the evidence estab- 
lished, or the jury verdict determined, that 
on a date certain, an amount certain was 
due the claimant. Ultimately, this view 
prevailed. 


Argonaut and its Predecessors 


Citing “conflict and confusion in the 
treatment of prejudgment interest,” the 
Florida Supreme Court accepted jurisdic- 
tion to resolve three prejudgment interest 
issues.’ In newspaper terms, the court 
agreed to review the who, what and when 
of the question. 

The two decisions before the Supreme 
Court mirrored the conflict between the 
district courts of appeal. In Chicago 
Insurance Co. v. Argonaut, 451 So. 2d 876 
(Fla. 4th DCA 1984), the Fourth District 
disallowed the trial court’s award of pre- 
judgment interest because of the presence 
of a controverted issue — contributory 
negligence. Conversely, in Bergen Bruns- 
wig, applying its self-designated “better 
rule,” the First District found that the 
plaintiff's conversion claim became liq- 
uidated and susceptible to prejudgment 
interest because the jury verdict had the 


effect of fixing damages as of a specific 
date, which was established by the evi- 
dence of trial. Rejecting the more con- 
servative approach, the Supreme Court 
approved the position adopted in Bergen 
Brunswig, holding that: 


[W]hen a verdict liquidates damages on a plain- 
tiffs out-of-pocket, pecuniary losses, plaintiff is 
entitled, as a matter of law, to prejudgment 
interest at the statutory rate from the date of 
that loss.’ 


Thus, the court delineated two prerequi- 
sites to a prejudgment interest award: (1) 
out-of-pocket, pecuniary loss and (2) a 
fixed date of that loss. When those two 
elements are present, prejudgment interest 
should follow. 

As any author would, the Supreme 
Court was quick to point out that its 
affirmance of the First District’s decision 
was not a jurisprudential leap forward but, 
rather, a reassertion of the “stare decisis 
controlling effect of Supreme Court deci- 
sions from the past century. .. .”? The court 
effectively scolded those district courts of 
appeal which had ignored what it consid- 
ered a clear line of precedent dating from 
the last century. 

In the 1891 case of Jacksonville, Tampa 
& Key West Railway v. Peninsular Land 
Transportation & Manufacturing Co., 27 
Fla. 1, 9 So. 661 (1891), the Florida 
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Supreme Court first spoke directly to the 
issue by upholding an award of prejudg- 
ment interest on an “unliquidated” negli- 
gence claim, notwithstanding a conflict in 
the evidence regarding the amount of 
damages. Five years later, in Sullivan v. 
McMillian, 37 Fila. 134, 143, 19 So. 340, 
343 (1896), the court again rejected the 
contention that prejudgment interest could 
not be awarded on claims for unliquidated 
damages, stating that: 


[OJnce admit[ted] that interest is the natural 
fruit of money, it would seem that, wherever a 
verdict liquidates a claim and fixes it as of a 
prior date, interest should follow from that date. 


Indeed, as recently as 1980, in Behm v. 
Division of Administration, 383 So. 2d 
216, 218 (Fla. 1980), the Supreme Court 
affirmed this holding as the “general prin- 
ciple” applicable to prejudgment interest 
awards. 

Apparently, these 19th century deci- 
sions, and even the 1980 decision in Behm, 
were overlooked by the lower courts which 
repeatedly interpreted the term “liqui- 
dated” as excluding any claim subject to 
conflicting evidence, or even inference.!° 
None of the DCA decisions espousing that 
restrictive view cite a single Florida 
Supreme Court case discussing prejudg- 
ment interest. Indeed, most of the Florida 
Supreme Court decisions on the subject 
have seldom (and some have never) been 
cited by any of the Florida district courts of 
appeal. 

Even assuming that these controlling 
Supreme Court decisions were merely 
overlooked, it is difficult to understand 
why the policy underpinnings of the Flor- 
ida rule did not compel agreement among 
the district courts. That policy, as explain- 
ed by the court in Argonaut and its prede- 
cessors, considers inclusion of prejudg- 
ment interest an element of pecuniary 
damages consistent with making full resti- 
tution to the claimant. Thus, the focus is on 
what is necessary to make the claimant 
whole, rather than on whether the defend- 
ant is being unjustly punished for litigating 
a contestable claim.'! Given this deter- 
mination, only procedural questions 
remain. 


Computation of Prejudgment interest 


While the substantive holding of Argo- 
naut was firmly based in precedent, the 
case did plow new ground in addressing the 
procedural aspects of prejudgment inter- 
est. Pre-Argonaut, both Florida and fed- 
eral cases (applying Florida law) had con- 
cluded that the old liquidated damage rule 
governed the allocation of the issue 


between judge and jury.!2 Because that rule 
focused on the presence of controverted 
fact issues, it mandated a jury determina- 
tion of entitlement to and amount of 
prejudgment interest. Again, the Florida 
Supreme Court disagreed. 

As explained by the Court in Argonaut, 
“[s]uch a procedure [jury determination] is 
anomolous in a jurisdiction where prejudg- 
ment interest is held to be an element of 


damages as a matter of law.”!3 Conse-— 


quently, the addition of interest to the 
principal amount of damages awarded in 
the verdict is “purely a ministerial duty of 
the trial judge or clerk of court.”!4 

The interest rate to be applied was 
similarly deemed nondiscretionary. The 
court in Argonaut made clear that, in the 
absence of a contractual rate, the proper 
interest rate is that fixed by statute. 

As of July 1, 1982, Florida’s statutory 
rate of prejudgment interest increased 
from 6 percent to 12 percent per annum. 
Interest on claims arising before July 1, 
1982, accrues at 6 percent per annum 
through June 31, 1982, and 12 percent per 
annum from July 1, 1982.'5 Argonaut 
mandates application of this rate absent a 
contrary agreement between the parties. 


The Remaining Issue — When 


The Supreme Court did not distinguish 
between tort and contract theories of re- 
covery in rejecting the concept that recov- 
erability of interest rests on whether the 
damage item comes into court carrying the 
label of “liquidated.” Nor was the court 
concerned with either the merit of the 
defense raised or the certainty of the 
amount of loss in determining whether 
prejudgment interest should be awarded. 
However, the court did distinguish be- 
tween the types of damages subject to a 
prejudgment interest award. 

Under Argonaut, intangible damages, 
such as those for personal injury and 
wrongful death, are not subject to prejudg- 
ment interest because the damages 
awarded for those claims do not compen- 
sate for actual cash expenditures. A 
claimant is entitled to interest only on 
“out-of-pocket, pecuniary” losses.!7 

By specifying out-of-pocket losses, the 
court accents the obvious. A claimant 
should not recover interest on funds not 
yet expended. For example, the owner of 
the building in the hypothetical case dis- 
cussed above is logically not entitled to 
prejudgment interest from the date the 
building defects manifest; rather, interest 
should flow from the date the owner ex- 
pends repair costs. Any other application 


would provide the claimant a windfall by 
rewarding him with the time-value of 
money not yet expended. However, this 
concept appeared clearer before the recent 
decision in ARA Services, Inc. v. Pan 
American World Airways, 474 So. 2d 396 
(Fla. 3d DCA 1985). 

In ARA, Pan Am incurred over 
$1,000,000 in damages when the defend- 
ant’s air-conditioning hose was sucked into 
the engine of the airline’s aircraft. The 
court readily disposed of the entitlement 
issue, holding that the jury’s verdict had 
the effect of fixing plaintiff’s damages as of 
a date certain.'8 But, did the court in ARA 
err in concluding that the prejudgment 
interest clock began on the day the damage 
to the engine occurred? 

The decision in A RA suggests a disincli- 
nation to distinguish between the date Pan 
Am incurred out-of-pocket, pecuniary 
losses and the date the engine damage 
occurred.!9 Certainly, Pan Am was depriv- 
ed of the use of its property as soon as the 
airplane was rendered inoperable by the 
defendant’s negligence. Therefore, it 
should be compensated for that loss of use, 
as well as for prejudgment interest on any 
funds expended to replace the damaged 
plane. However, Argonaut and its under- 
lying policy indicate Pan Am should not 
recover prejudgment interest on that por- 
tion of its claim made up of repair costs 
until there was an actual cash outlay for 
those repairs. Calculation of prejudgment 
interest from the date of damage, rather 
than the date of expenditure for repairs, 
compensated Pan Am for the time-value of 
money not yet expended. 


Conclusion 


The Florida Supreme Court has at- 
tempted to resolve all existing conflicts 
concerning prejudgment interest awards in 
Florida. Under Argonaut, prejudgment 
interest is available in practically all cases 
except those involving damages for intan- 
gible injury such as pain and suffering. 
However, despite the court’s stellar efforts 
at clarity, establishment of the date interest 
begins to accrue threatens to disrupt the 
stability ostensibly established in Argo- 
naut. BJ 


! Offer of Judgment Subcommittee of The 
Florida Bar Civil Procedure Rules Committee, 
Proposed Offer of Settlement Rule (provided by 
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395 So. 2d 642 (Fla. 2d D.C.A. 1981). 

5 Compare, e.g., Alarm Systems of Florida, 
Inc. v. Singer, 380 So. 2d 1162 (Fla. 3d D.C.A. 
1980); Town of Longboat Key v. Carl E. Widell 
& Son, 362 So. 2d 719 (Fla. 2d D.C.A. 1978); 
and Bryan & Sons Corp. v. Klefstad, 265 So. 2d 
382 (Fla. 4th D.C.A. 1972), permitting prejudg- 
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Meigs & Cope Agency of Florida, Inc. v. Koffey, 
435 So. 2d 867 (Fla. 3d D.C.A. 1983); Bergen 
Brunswig Corp. v. State, 415 So. 2d 765 (Fla. Ist 
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Levine & Assoc. Architects & Designers, Inc., 
413 So. 2d 433, 434 (Fla. 3d D.C.A. 1982), 
allowing prejudgment interest on “unliqui- 
dated” claims, i.e., where the amount of dam- 
ages is in dispute. 

6 E.g., Warren v. Old Dominion Ins. Co., 
465 So. 2d 1376, 1377 (Fla. Sth D.C.A. 1985), 
citing, Town of Longboat Key v. Carl E. Widell 
& Son, 362 So. 2d 719, 723 (Fla. 2d D.C.A. 
1978). 

7 474 So. 2d at 214. 

8 Td. at 215. 

9 Id. at 214. 

10 See, supra, notes 5 and 6. 

1! 474 So. 2d at 215. 

12 E.g., ESI Meats, Inc. v. Gulf Florida Ter- 
minal Co., 639 F.2d 1348, 1357 (Sth Cir. 1981); 
Broward County v. Sattler, 400 So. 2d 1031, 
1033 (Fla. 4th D.C.A. 1981); Posner v. Flink, 
393 So. 2d 1140, 1141 (Fla. 3d D.C.A.), petition 
denied, 402 So. 2d 612 (Fla. 1981). 

13 474 So. 2d at 215. 

14 Td. 

15 Meigs & Cope Agency of Florida, Inc. v. 
Koffey, 435 So. 2d 867, 868 (Fla. 3d D.C.A. 
1983). 

16 474 So. 2d at 215. 

17 Td. 

18 Certainly, under Argonaut, the court cor- 
rectly concluded that Pan Am was entitled to 
prejudgment interest on its property damage 
claim arising out of ARA’s negligence, notwith- 
standing the finding that Pan Am was 55 percent 
comparatively negligent. 

19 See 474 So. 2d at 396-97 n.1 (raising but not 
analyzing the commencement date issue). 
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Real Property, Probate&Trust Law 


Living with the Living Trust 


by James I. Ridley 


Since the publication of the first edi- 
tion of Norman Dacey’s How To Avoid 
Probate,' the self-declared, revocable 
inter-vivos trust, a/k/a living trust, has 
become increasingly popular with estate 
planning clients. 

Most of us have, or certainly will, en- 
counter clients who have attended 
so-called estate planning seminars, usually 
sponsored by stock brokerage firms. The 
centerpiece of these programs is often the 
living trust. The revealed wisdom is that: 
(1) the trust can be fully revocable and 
amendable; (2) the client can be his or her 
own trustee; (3) the client can be the sole 
beneficiary during his or her life; (4) the 
trust can save estate taxes; (5) upon the 
death of the client assets held in trust can 
be distributed by the successor trustee 
directly to trust beneficiaries, thereby 
avoiding the probate process and its 
attendant delay and expense; and (6) trust 
assets can be managed by a successor 
trustee for the client’s benefit should the 
client become incapacitated. 

While all of these points are appealing 
and most are blessed by statute,? the main 
emphasis is placed on probate avoidance. 
What happens to trust assets and the 
grantor if he or she becomes mentally or 
physically incapacitated is typically soft- 
pedaled. To the list could be added the 
avoidance of a surviving spouse’s elective 
share, the family allowance and the de- 
ceased grantor’s creditors.? However, these 
somewhat raffish considerations are out of 
place in the upbeat atmosphere of the 
estate planning seminar. 

It is the burden of this article to demon- 
strate that there may be less to the living 
trust than meets the eye and that unless 
used properly, it can sometimes create 
rather than solve problems. 


Use to Avoid the Delay and 
Expense of Probate Proceedings 

If the grantor has effectively transferred 
the legal title of property to himself or 
herself as trustee, the transferred property 
can be distributed upon the grantor’s death 
in accordance with the terms of the trust 
instrument.‘ Unless the instrument directs 
distribution to the grantor’s estate, trust 
assets will not be “subject to” estate 
administration (probate).5 Therefore, the 
trust instrument becomes a substitute for 
the grantor’s will and upon the grantor’s 
death, trust assets can be distributed vir- 
tually instanter by the trustee to remainder 
beneficiaries without so much as a nod to 
the probate court. The delay and expense 
of probate administration are avoided and 
everyone lives happily ever after. How true 
is this? 

Assuming that the grantor’s gross estate 
is large enough to require the filing of a 
federal estate tax return, the trustee, like 
the personal representative of a probate 
estate, will be well advised not to relinquish 
control of the assets involved by making 
complete distribution without first obtain- 
ing an estate tax closing letter or allowing 


the statute of limitations to run. Complete 
distribution can be delayed up to three 
years from the date the return is filed 
(longer if the return is challenged by the 
I.R.S.).° It should be recognized that the 
usual cause of delay in bringing probate or 
trust proceedings to a conclusion is the 
presence of a potential for the imposition 
of personal liability for payment of estate 
taxes on the trustee or personal repre- 
sentative.” 

If a federal estate tax return is not 
required for the decedent’s estate, then the 
trustee will be able to wind-up the trust and 
make complete distribution much faster, 
but that is also true of the personal repre- 
sentative of a probate estate. Absent the 
necessity of filing a federal estate tax 
return, the only built-in delay in settling a 
garden variety probate estate is the three- 
month notice of administration period.® A 
prompt personal representative should, in 
most cases, be able to prepare final plead- 
ings and make complete distribution with- 
in four to six months after the death of the 
decedent. 

The trustee of a terminating living trust 
may not be in a position to proceed any 
quicker than a personal representative 
even though the notice of administration 
period is not involved. F.S. §737.307 
(1983) provides that a remainder benefi- 
ciary of a terminating trust has six months 
from the receipt of the trustee’s final 
accounting in which to bring an action 
against the trustee for breach of trust. 
Faced with this statute, the trustee should 
render a final accounting to the benefici- 
aries and either wait out the six-month 
limitations period or obtain beneficiary 
waivers of it before losing control of trust 
assets by making final distribution. It 
appears that a careful trustee is able to 
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make final distribution only marginally 
faster than a personal representative when 
there are no estate tax considerations and 
no faster when an estate tax return must be 
filed. 

It is usually assumed that the termina- 
tion of a trust and distribution of remain- 
ing assets will be less expensive than the 
settlement of a probate estate. The major 
costs of estate settlement are usually per- 
sonal representative’s and attorney’s fees. 
Since the termination of a living trust is so 
closely analogous to the settlement of an 
estate, it is hard to see why the existence of 
a trust should automatically effect a sub- 
stantial cost reduction. While the trustee 
will be spared the work of preparing a 
probate inventory upon the death of the 
grantor and having to deal with the grant- 
or’s creditors (unless the trust instrument, 
as many do, contains debt payment provi- 
sions), the trustee, like the personal repre- 
sentative, must prepare a final accounting, 
arrange for the proper distribution or sale 
of trust assets and see to the preparation 
and filing of all necessary tax returns. In 
short, the trustee of a terminating living 
trust faces much the same work and liabil- 
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ity as the personal representative of a 
probate estate. By the same token, the 
work and liability of a trustee’s lawyer is 
virtually the same as a personal repre- 
sentative’s lawyer. 

The establishment, operation and ter- 
mination of a living trust have the potential 
for being more expensive than the settle- 
ment of an estate. First, the drafting of a 
living trust is inherently more complicated 
than the drafting of a will since the trust 
instrument must cover lifetime as well as 
deathtime contingencies. Consequently, 
the fee for drafting a living trust may be 
several times that of a will. Second, if a 
co-trustee or successor trustee with active 
duties enters the picture during the grant- 
or’s lifetime, annual trustee’s fees added to 
the cost of trust termination may exceed 
the cost of hypothetical estate settlement if 
the grantor lives long enough. 


The Living Trust as a Tax Saver 

The living trust per se has no magical tax 
properties. The trust is neutral from an 
estate tax standpoint and for that matter, 
ignored for income tax purposes during 
the grantor’s lifetime.? Trust assets will be 
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included in the grantor’s gross estate, !9 but 
the trust instrument can be drawn to min- 
imize estate taxes, such as by the inclusion 
of a marital deduction formula. The same 
can also be said of a will. 


Incapacity of the Grantor 

Traditionally, trusts have been consid- 
ered first and foremost as devices for the 
management of assets and especially useful 
when the beneficiary is a minor or dis- 
abled, mentally or physically. Unfortu- 
nately, when the client sees the trust with 
tunnel vision as a means of avoiding pro- 
bate, its primary utility is liable to be 
overlooked. 

If the grantor becomes mentally incapa- 
citated while acting as sole trustee or 
co-trustee with another individual, it is 
very likely that the trust will not perform as 
advertised. At this point, the trust should 
at least accomplish the suspension of the 
client’s power over the trust (as grantor 
and trustee) and the installation of the 
co-trustee or a successor trustee as the 
fiduciary now responsible for management 
of trust assets. 

It must be borne in mind that the trust is 
a private agreement and, in most cases, the 
client’s mental condition will not be estab- 
lished by an adjudication of incompetency 
(the necessity of which the trust should be 
designed to avoid) and the co-trustee’s or 
successor trustee’s new status and respon- 
sibility will not be buttressed by the im- 
primatur of the court, e.g. by the issuance 
of some comforting document similar to 
letters of guardianship.'! Nevertheless, the 
trust instrument will doubtless read quite 
glibly with respect to the grantor’s incapa- 
city. There may be language to the effect 
that the grantor’s incapacity is deemed 
established by the certification of a medical 
doctor whereupon the grantor’s authority 
ceases and the co-trustee or successor 
trustee takes over management of the trust. 

Unless the co-trustee or successor 
trustee is a corporate fiduciary, it may be 
difficult to obtain prompt recognition of 
the grantor’s incapacity and the co-trust- 
ee’s or successor trustee’s new authority 
from the institutions that dealt with the 
grantor; principally, banks and stock bro- 
kerage firms. The personnel of most finan- 
cial institutions place an almost mystical 
faith in documents under court seal and 
absent them are reluctant to rely solely on 
the terms of a revocable trust instrument, 
especially when the grantor’s trust man- 
agement control has purportedly been 
suspended on account of his or her incapa- 
city. Therefore, there can be a lengthy 
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hiatus between the time the grantor be- 
comes incapacitated and the individual 
co-trustee or successor trustee is able to 
establish himself or herself credibly as the 
managing fiduciary. As a practical matter, 
trust management comes to a standstill 
during this period and at precisely the time 
that effective administration is needed 
most for the incapacitated grantor. 

A related problem is the grantor’s choice 
of a co-trustee or successor trustee who is 
to manage the trust during the grantor’s 
incapacity and upon trust termination. 
There are very few statutory restrictions on 
the appointment of a trustee.!2 Less sophis- 
ticated clients are apt to favor the appoint- 
ment of a spouse, child or other family 
member with little regard to their qual- 
ifications, or for that matter, little under- 
standing of what a trustee is supposed to 
do. 

The ideal trustee has a good working 
knowledge of trust law, tax law, fiduciary 
accounting and investment principles and 
in addition, devotes the time and attention 
to the trust that will always be required for 
adequate administration. Few individuals 
(including lawyers) meet all of these 
requirements. Often, the individual trustee 
may not even be aware of his or her 
shortcomings. Otherwise, the trustee 
might at least hire experts for assistance. 
Consequently, prospective grantors, espe- 
cially those of larger trusts, should be told 
to consider a corporate fiduciary as co- 
trustee or successor trustee. Like individ- 
uals, corporate fiduciaries will make mis- 
takes and the investment performance of 
some of them may not be all that is desired. 
However, they are much less prone than 
individuals to make such basic errors as 
failing to keep accurate books and records, 
failing to file tax returns and keeping large 
amounts of cash uninvested. Most impor- 


tantly, a corporate fiduciary will provide 
stability and continuity because after all, 
they don’t die, get sick, go on vacation or 
suffer mental breakdowns. Upon the inca- 
pacity of the grantor, it is considerably 
easier and quicker for the corporate fidu- 
ciary as a reputable financial institution to 
obtain recognition of its authority as the 
managing trustee and the suspension of the 
grantor’s power over the trust. As a con- 
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solve problems. 


sequence, very little delay and disruption 
of trust administration results from the 
grantor’s incapacity. 

The lawyer should be warned that pro- 
posing a corporate fiduciary may cause 
some hostility on the part of the client 
because of what the client perceives as an 
unnecessary expense and the public’s en- 
demic suspicion of banks. The lawyer may 
even be treated to another recitation of 
what can loosely be titled “The Settlement 
of Aunt Mary’s Estate.” In this story, the 
bank, as executor, takes ten or more years 
to administer Aunt Mary’s estate and 
between what the lawyer charges and the 


bank charges, Aunt Mary’s beneficiaries 
end up with nothing. Doubtless, there is a 
kernel of truth in some of these stories, but 
unfortunately, they have more currency 
than tales lawyers could tell about the 
mismanagement of trusts by individuals, 
usually caused by ignorance but sometimes 
by dishonesty. 


Alternatives to Living Trusts 

If the primary objective of the client’s 
estate plan is the avoidance of probate 
(which it shouldn’t be), the client ought to 
be informed that tenancies by the entirety, 
joint tenancies with right of survivorship, 
so-called Totten Trusts,'3 and the proceeds 
of life insurance policies payable to named 
beneficiaries all avoid probate. These very 
simple arrangements also avoid what may 
be the relatively high start-up costs of a 
living trust. 

For the client who is also concerned 
about making financial management pro- 
visions for his or her incapacity, there are 
several obvious convenient and inexpen- 
sive devices at hand. Joint bank or savings 
and loan accounts between husband and 
wife allowing either to withdraw funds will 
permit one spouse to provide for the other 
in the event of his or her incapacity. If the 
client is single, a trusted child or other 
relative can be given a power of attorney 
over bank and savings and loan accounts 
permitting deposits and withdrawals for 
the benefit of the client. The power of 
attorney form used should be that of the 
particular bank or savings and loan asso- 
ciation to ensure its acceptance. It is not 
recommended that the child or relative be 
made a joint owner of the account since the 
survivorship feature may badly skew the 
testamentary disposition of the client’s 
estate. However, if a “convenience 
account’’!4 is established, the survi- 
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vor-takes-all presumption of F. S. § 658.56 
(1983) is avoided. 

If the client owns marketable securities, 
his or her stockbroker can be contacted 
with respect to agency or power of attorney 
agreements sanctioned by the brokerage 
firm. These agreements allow another to 
act for the client when it comes to selling 
securities and receiving funds. 

The client may be receiving Social 
Security payments and in that case, the 
personnel at the local Social Security Ad- 
ministration office can assist in the 
appointment of a “representative payee” 
to receive future payments. It may be that 
Social Security payments are being made 
directly to the client’s bank account which 
is joint with the client’s spouse or over 
which a family member holds a power of 
attorney. 

Durable family powers of attorney!5 can 
be useful but should not be solely relied 
upon since they may not always be ac- 
cepted. It has been the author’s experience 
that financial institutions and stock bro- 
kerage firms will only accept and act upon 
agency agreements and power of attorney 
forms that have been prepared “in house.” 

No claim is made that these somewhat 
ad hoc arrangements for the benefit of the 
client are a complete substitute for the 
flexibility, stability and security offered by 
a well drawn and properly administered 
living trust. However, they have their place 
and that will be particularly true for the 
client having a small estate. It will be true 
also for the elderly client who simply does 


not wish to deal with what he or she may 
very well imagine to be the complexities of 
a living trust and who is adamantly op- 
posed to the idea of a corporate fiduciary. 


Conclusion 


An attempt should be made to focus the 
client’s attention on the asset management 
advantages offered by the trust in the event 
of the client’s incapacity. Next, there 
should be a discussion of the immediacy of 
the need for asset management. Since 
death is certain, it is always appropriate to 
advise a client that he or she should have a 
will drawn. It is not certain that we will all 
become incapacitated for a long period 
prior to death. Therefore, the client’s age 
and health must be considered. Is the client 
married or single? If the client is single, 
does he or she have children or relatives 
living nearby? What is the value and nature 
of the client’s estate? What is the client’s 
experience and success with his or her 
investments? The answers to these ques- 
tions and a host of others will indicate a 
trust, a less formal arrangement or per- 
haps, no action at all. If a trust appears 
necessary, it should be strongly recom- 
mended. Assuming the value of the client’s 
estate to be substantial, a corporate co- 
trustee or successor trustee should also be 
strongly recommended. 

Like escargots, living trusts are not for 
everyone. Too often, the impression is 
given that living trusts are an indispensable 
part of the legal baggage all well equipped 
clients should be dragging around. Not so. 


BJ 
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Tax Law Notes 


Partnership Liabilities 
In Basis — A Search for Certainty 


This column is part of a series of articles prepared by past chairmen of the Tax Section. These articles began in 
the October 1985 issue and will continue through the July/ August 1986 issue. 


by Norman H. Lipoff and Marshall R. Pasternack 


Current commercial practices with 
respect to partnership liabilities include a 
variety of approaches to a simple problem 
— the lender wants to be paid. Recourse 
and nonrecourse debt is embellished with 
complete guarantees, partial guarantees, 
third party guarantees, letters of credit, 
pledges, indemnities, covenants of pay- 
ment, conversions of debt and other artful 
devices related to partnership liabilities. As 
these practices evolved, the provisions of 
the Internal Revenue Code! and Treasury 
Regulations dealing with the inclusion of 
partnership liabilities in basis have not 
kept pace. The courts have rendered opin- 
ions and the Internal Revenue Service has 
published rulings which are inconsistent. 
Tax practitioners are left with little guid- 
ance for planning purposes. 

The American Bar Association, recog- 
nizing the lack of guidance in this area, 
appointed a special task force to address 
the tax consequences of current commer- 
cial practices regarding partnership liabili- 
ties. This article will consider the origin of 
the problem, recent legislative action and 
the approaches suggested by the ABA task 
force. 


Overview 

The importance of “basis” in the part- 
nership context cannot be overstated. A 
partner’s distributive share of partnership 
losses is allowed (as an offset against other 
income) only to the extent of the “adjusted 
basis of such partner’s interest in the part- 
nership at the end of the partnership year 
in which such loss occurred.”? Losses in 
excess of basis may be carried to the future 
when the partner has sufficient basis to 
deduct the loss. 

The basis of a partnership interest ac- 
quired through contribution of property, 


including money, to the partnership will 
generally be the amount of money plus the 
adjusted basis of the property to the con- 
tributing partner at the time of the con- 
tribution. Under §752(a), any increase in a 
partner’s share of the liabilities of a part- 
nership or any increase in a partner’s 
individual liabilities by reason of the as- 
sumption of partnership liabilities by a 
partner are considered as a contribution 
“of money” by the partner to the partner- 
ship, and to that extent a partner will be 
entitled to increase the basis in his part- 
nership interest. 


A Partner’s Share of the 
Liabilities of a Partnership 

The only statutory or regulatory guid- 
ance provided practitioners for determin- 
ing a partner’s share of partnership liabili- 
ties is contained in a single provision of the 
income tax regulations promulgated in 
1956. That provision, quoted in its en- 
tirety, plays a critical role in the deter- 
mination in question. 


Partner’s share of partnership liabilities. A 
partner’s share of partnership liabilities shall be 
determined in accordance with his ratio for 
sharing losses under the partnership agreement. 
In the case of a limited partnership, a limited 
partner’s share of partnership liabilities shall not 
exceed the difference between his actual con- 
tribution credited to him by the partnership and 
the total contribution which he is obligated to 
make under the limited partnership agreement. 
However, where none of the partners have any 
personal liabilities with respect to a partnership 
liability (as in the case of a mortgage on real 
estate acquired by the partnership without the 
assumption by the partnership or any of the 
partners of any liability on the mortgage), then 
all partners, including limited partners, shall be 
considered as sharing such liability under sec- 
tion 752(c) in the same proportion as they share 
the profits.3 


The reference in the preceding sentence 
to “personal liability with respect to a 
partnership liability,” is not explained or 
interpreted elsewhere in the regulations 
and has led to some confusion. In spite of 
the confusion, some general rules may be 
derived from the provision: 

(1) A partner’s share of recourse liabil- 
ities of a general partnership will be 
determined in accordance with his loss 
sharing ratio under the partnership agree- 
ment. The loss sharing ratio reflects the 
manner in which the partners have agreed 
to pay the debt if the partnership is unable 
todoso. 

(2) A limited partner’s share of recourse 
liabilities of a limited partnership will not 
exceed the difference between the amount 
of his capital contribution previously 
made to the partnership and the amount he 
is obligated to contribute under the part- 
nership agreement. A limited partner is 
generally liable to the partnership only to 
that extent.* 

(3) With respect to a limited partner- 
ship’s debt on which “none of the partners 
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have any personal liability,” all partners 
will be considered to share such liabilities 
in the same manner in which they share 
profits. This rule is apparently premised on 
the fact that the nonrecourse debt will be 
paid only from the profits of the partner- 
ship. 

(4) The remaining possibility concerns 
nonrecourse debt of a general partnership. 
Although it would appear logically con- 
sistent to allocate such liabilities based on 
the general partners’ profit-sharing ratios, 
this variation is not clearly covered by the 
provision in the regulations. 

Unfortunately the regulations merely 
deal with the “plain vanilla” recourse and 
nonrecourse alternatives for partnership 
debt and do not attempt to deal with all of 
the “rocky road” embellishments which 
have been added to partnership debt over 
the years. 


Contradictory Interpretations 

The scarcity of statutory and regulatory 
guidance has not only served as a burden 
on practitioners and their clients, but has 
also burdened the courts and IRS. Numer- 
ous examples of inconsistent court deci- 
sions and administrative rulings illustrate 


this point.5 

Perhaps the critical turning point in 
establishing the need for guidance in this 
area was the Claims Court opinion in 
Raphan v. United States, 3 Ct. Cl. 457 
(1983), rev'd, 759 F.2d 879 (Fed. Cir. 
1985). In that case, the general partner 
personally guaranteed a nonrecourse con- 
struction loan. At issue in the case was 
whether the nominally nonrecourse loan 
was, because of the personal guarantee, 
more properly characterized as a recourse 
loan. The Claims Court concluded that in 
making the guarantee, separate rights and 
responsibilities were created, and that the 
guaranteeing partner became, effectively, a 
creditor vis-a-vis the partnership with 
rights “antithetical to his status as a part- 
ner.” Therefore, the general partner was 
not “personally liable” as a partner within 
the meaning of §1.752-1(e) of the regula- 
tions and, correspondingly, the limited 
partners were entitled to increase their 
basis in the partnership by their shares of 
the nonrecourse liability. 

The IRS was obviously not pleased with 
the result in Raphan. By treating a 
loan as nonrecourse, the limited partners 
were entitled to share in the liability for 


basis purposes even though, as an eco- 
nomic matter, the general partner’s expo- 
sure, as a result of the guarantee, was the 
same as if the note was recourse. The 
limited partners were pleased (they got 
basis), the general partner was pleased (it 
got limited partners), and the bank was 
pleased (it got security). The IRS was not 
pleased (it got even). 

In Revenue Ruling 83-1516 the IRS 
postulated a fact situation identical, in all 
essential respects, to Raphan. The IRS 
concluded that due to the personal guar- 
antee, the debt was one for which a partner 
was personally liable for purposes of 
§1.752-1(e). As such, the limited partners 
were not entitled to include their shares of 
the debt in basis. Subsequent to the issu- 
ance of Revenue Ruling 83-151, the Fed- 
eral Circuit Court of Appeals reversed, in 
part, the Claims Court holding in Raphan.’ 
The Court of Appeals specifically rejected 
the lower court’s holding that the general 
partner had guaranteed the partnership’s 
debt in a nonpartner capacity. 


Congressional Mandate 
As a result of the obfuscating series of 
rulings and cases, the practitioner’s ability 
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to determine confidently a partner’s share 
of liabilities was becoming more difficult. 
Congress became aware of the problem 
and responded. 

In the Deficit Reduction Act of 1984,8 
Congress proclaimed that the rules of §752 
are to be applied without regard to the 
result reached by the lower court in 
Raphan. Congress also mandated that the 
regulations under §752 be amended to deal 
with “guarantees, assumptions, indemnity 
agreements, and similar arrangements.” 
The relevant committee reports? indicate 
that the revisions to the §752 regulations 
should be based “largely on the manner in 
which the partners and persons related to 
the partners, share the economic risk of 
loss with respect to partnership debt (other 
than bona fide nonrecourse debt, as de- 
fined by such regulations)” [emphasis 
added].!° 

The effective date of the regulations to 
be promulgated under §752 will be either 
the date the regulations are proposed or 
some later date specified by the regula- 
tions. The lower court holding in Raphan 
is to be rejected effective March 1, 1984. To 
date, the new §752 regulations have not 
been released. 


Suggested Approaches— 
§752 Task Force 

Tax practitioners seeking guidance in 
early 1986 are in only a slightly better 
position than the year before. In recogni- 
tion of the confusing state of the law, the 
American Bar Association appointed a 
special §752 Task Force which prepared a 
series of questions and answers addressing 
issues under §752. The first installment of 
questions and answers released by the task 
force focuses on the economic risk of loss 
in determining what the task force believes 
the tax consequences should be in 35 
different fact situations. It is hoped that a 
brief description of some of the questions 
and answers proposed by the task force 
will provide some guidance to practi- 
tioners. 

There are two fundamental concepts 
contained in the questions and answers 
(“Q/ A”). First, if the lender cannot seek 
recovery from the assets of any general or 
limited partner, a loan made to a partner- 
ship should be considered nonrecourse, 
regardless of the fact that the creditor is not 
limited to any one or more specific assets of 
the partnership.'! Second, an uncondi- 
tional obligation of a limited partner to 
contribute additional funds to the part- 
nership should enable him to share in 
recourse debts of the partnership, regard- 


less of the likelihood of being required to 
contribute. However, the liability cannot 
be contingent or conditional.!2 Beyond the 
fundamental concepts, the task force at- 
tempted to address some of the embellish- 
ments referred to above. 


(1) Role Of Guarantees 

Q/A #2 refers to a situation in which 
both general and limited partners guar- 
antee a portion of otherwise nonrecourse 
debt. The task force concluded that the 
partner that bears the risk of loss, in the 
form of the guarantee, should be be allo- 
cated the guaranteed portion of the part- 
nership liability in computing his basis, 
regardless of whether that partner is a 
general or a limited partner and regardless 
of partnership profit and loss sharing 
ratios. !3 

In Q/A #5, the limited partners agreed 


Pending the release of 
new regulations, practitioners 
seeking to make an informed 

determination of a partner’s 
basis should be guided by the 
economic risk of loss analysis. 


to indemnify the general partner to the 
extent that the general partner’s payments 
under his guarantee of a recourse debt 
exceed his proportionate interest in the 
partnership. The task force concluded, 
contrary to the result of a published reve- 
nue ruling,'* that each limited partner’s 
basis should be increased to the extent of 
his potential monetary liability under the 
indemnity. This should be the result re- 
gardless of the fact that the indemnity is 
not contained or referred to in the govern- 
ing partnership agreement. 

The task force also addressed the fact 
situation presented by Brown v. Commis- 
sioner'5 in which a nonrecourse loan was 
guaranteed by a limited partner to the 
extent of his proportionate interest in the 
partnership. Because the limited partner 
will be subject to the risk of loss, his basis 
should be increased to the extent of his 
liability under the guarantee. '® 

Frequently a general partner guarantees 
the payment of either debt service or other 
expenses. The task force concluded that a 
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liability should be treated as nonrecourse if 
the general partner’s obligation is to pay 
other expenses but not to make debt ser- 
vice payments to the lender.!7 The result 
should be the same if the general partner 
posts a letter of credit which may be used at 
the discretion of the lender for project 
related costs during construction.'* A dif- 
ferent result should occur if the letter of 
credit can be used for the payment of 
operating deficits, including debt service. 
In that situation the task force takes the 
position that the loan should be bifurcated 
and considered recourse to the extent of 
interest and principal that can be paid 
under the terms of the letter of credit.!9 

Although not directly involving a guar- 
antee, an economic risk of loss analogous 
to a guarantee is presented by Q/A #4 in 
which a partner makes a nonrecourse loan 
to a partnership. In that case, the task force 
concluded that because the lending partner 
will suffer the entire loss in the event of 
default the loan can never be treated as 
nonrecourse to the partnership and will 
only be included in the basis of the lending 
partner. 

Third party guarantees are also addres- 
sed by the task force. If a nonrecourse loan 
is fully guaranteed by a third party in 
exchange for a fee, the task force con- 
cluded that the loan should continue to be 
treated as nonrecourse due to the fact that 
none of the partners is liable for repayment 
of the loan.2° However, guarantees made 
by subsidiary or parent corporations will, 
according to the task force, convert a 
nonrecourse loan into a recourse loan 
because of the accessibility to the assets 
which can be used to satisfy the guarantee. 
An exception would be a guarantee made 
by the parent corporation which provides 
that the stock of the subsidiary general 
partner cannot be reached under the 
guarantee.?! 

A nonrecourse loan made to a partner- 
ship by a corporation related to a partner 
should not be converted into a recourse 
loan if the primary trade or business of the 
lender is making loans.?2 


(2) Commitments of General Partners 
General partners frequently make com- 
mitments to their limited partners. Two 
commitments addressed by the task force 
are those to guarantee specified occupancy 
levels by a certain date and those to ad- 
vance sufficient funds needed to complete 
construction. In both cases the task force 
concluded that the nature of the non- 
recourse loans should not be affected be- 
cause the lender cannot recover from the 


general partners as a result of the commit- 
ments.?3 

Another common commitment of a 
general partner is to lend to the partner- 
ship funds necessary to cover cash operat- 
ing deficits. If principal and interest of a 
nonrecourse loan cannot be paid with the 
proceeds of the general partner’s loan, the 
nonrecourse nature of the debt should not 
be changed.” A different result is reached 
if the loan proceeds can be used to pay 
principal or interest.25 


(3) Conversion of Debt/ Shared 
Participation Loan 

In many subsidized housing partner- 
ships, a nonrecourse mortgage may be 
converted to recourse if there is a breach of 
the mortgage, other than through nonpay- 
ment of principal and interest. Until the 
actual breach, the task force concluded, 
the debt should retain its status as non- 
recourse.26 Additionally, a nonrecourse 
loan which, pursuant to its terms, may be 
converted into a partnership interest 
should, according to the task force, retain 
nonrecourse status until actually con- 
verted.27 

A participating loan which provides for 
a stated rate of interest plus a reasonable 
participation in profits, is discussed in 
Q/A #33. There, the task force suggests an 
analysis of the surrounding facts and cir- 
cumstances in order to determine whether 
the lender should have been treated as a 
partner from the outset. If the profit par- 
ticipation constitutes contingent interest 
for other tax purposes, it should be treated 
as a liability for §752 purposes. 


(4) Pledges 

If a general partner pledges his partner- 
ship interest to a bank which made a 
nonrecourse loan to the partner, the pro- 
ceeds of which were contributed to a part- 
nership, the nonrecourse nature of the loan 
made to the partner should not affect the 
basis in his partnership interest.28 The debt 
is not a partnership debt, and the pledge of 
his interest should not change the result. 

A more complicated fact situation is 
presented in Q/A #21 in which a limited 
partnership leases its property to the gen- 
eral partner under a commercially rea- 
sonable lease, and pledges the lease as 
additional security for a nonrecourse debt. 
Because only partnership property has 
been pledged to the lender, the nonre- 
course nature of the loan is not affected.” 
However, in any other case in which a 
partner pledges an asset as security for a 
nonrecourse obligation of the partnership, 
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the pledge should be viewed as a guarantee 
to the extent of the lesser of the fair market 
value of the property or the amount of the 
pledge (if limited to a fixed amount). To 
that extent, the liability should be treated 
as recourse.3° 


Conclusion 

A partner’s basis in his partnership in- 
terest, due to its critical importance, 
should be determinable with reasonable 
certainty. However, it is difficult to rely on 
regulations which predate the Beatles as 
the sole guidance as to basis when a new 
wave of commercial practices have devel- 
oped relating to partnership debt. It is 
hoped that the economic risk of loss ap- 
proach mandated by the legislative history 
of the 1984 Act and elaborated upon by the 
ABA task force will be the foundation for 
regulations to be promulgated. Pending 
the release of new §752 regulations, prac- 
titioners seeking to make an informed 
determination of a partner’s basis should 
be guided by the economic risk of loss 
analysis. BJ 


! All references and citations in this article to 
the “Code” are to the Internal Revenue Code of 
1954, as amended to the date of publication. All 
references and citations to regulations are to 
Treasury Regulations under the Code, as 
amended to the date of publication. 
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Raphan v. United States, 759 F.2d 879 (Fed. 
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83-151, 1983-2 C.B. 105. 
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ation of the Revenue Provisions of the Deficit 
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Constitutional Torts and Official 


Immunity After Chappell v. Wallace 


One of the most important legal issues 
facing the federal government today is to 
what extent federal officials can be sued for 
alleged constitutional torts. This question 
of recovery against federal personnel for 
such wrongful acts has taken on special 
significance in the setting of a military 
environment where the impact of litigation 
can have a serious effect on the peculiar 
and special relationship of soldiers to their 
superiors. Within this military environ- 
ment, certain policy considerations arise 
which are not normally a concern in pri- 
vate party litigation and for this reason, the 
courts have been cautious when balancing 
the competing interests. This article will 
examine this developing area of law con- 
cerning constitutional torts and intramili- 
tary immunity.! 

In an increasing number of lawsuits, 
government officials are being sued by 
subordinates for deprivations and viola- 
tions of civil and constitutional rights. Due 
to §1983 liability for instance, concerns 
due to judicial intrusions have prompted a 
re-evaluation in the way in which state and 
local government officials transact their 
day-to-day affairs.2 While §1983 by its 
terms does not provide for a cause of 
action against federal personnel, the U.S. 
Supreme Court has created a constitu- 
tional tort, and since Bivens v. Six 
Unknown Named Agents of the Federal 
Bureau of Narcotics, 403 U.S. 388 (1971), 
actions for civil rights violations against 
federal personnel can be brought under 28 
U.S.C.S. §1331.3 Bivens is the classical case 
of bad facts spawning innovative and ag- 
gressive actions. It arose out of an early 
morning raid on the Bivens family apart- 
ment where Mr. Bivens was arrested 
without a warrant for alleged narcotics 
violations. After he was manacled in front 
of his wife and children, their apartment 
was searched from stem to stern without a 
warrant; and Bivens was finally taken to 
the federal courthouse in Brooklyn where 


by John J. Copelan and John C. Cruden 


he was interrogated, booked and subjected 
to a visual strip search. There is reason to 
believe that the agents simply had the 
wrong address. 

In any case, Mr. Bivens sued the agents 
in federal district court for damages seek- 
ing recovery for humiliation and mental 
suffering resulting from the agents’ con- 
duct. The district court dismissed the 
complaint for failure to state a cause of 
action‘ and the U.S. Court of Appeals for 
the Second Circuit affirmed on the same 
basis.» The Supreme Court reversed and 
held that a violation of the fourth amend- 
ment’s command against unreasonable 
searches and seizures by a federal agent 
gave rise to a federal cause of action for 
damages consequent upon his unconstitu- 
tional conduct. Hence, Bivens gave birth to 
the now famous constitutional tort as a 
cause of action against federal personnel. 
“Bivens suits” or constitutional tort law- 
suits are now terms of art describing the 
growing number of lawsuits against gov- 
ernment officials. 

In late 1983 in testimony before Con- 
gress, it was estimated that there were then 
2,400 pending cases against individual 
federal employees, of which approxi- 
mately 75 percent involved multiple defen- 
dants.° The net effect of this litigation has 
resulted in what some commentators have 
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called a “chilling effect on legitimate gov- 
ernment action” because of the threat of 
personal financial catastrophe for attempt- 
ing to carry out the governmental duties 
assigned by Congress and the President.’ 
Although Bivens was a fourth amendment 
issue, federal courts have extended the 
“Bivens doctrine” beyond only search and 
seizure issues. For example, substantive 
and procedural rights under the fifth 
amendment, the sixth amendment right to 
counsel, the eighth amendment right to be 
free from cruel and unusual punishment, 
and first amendment rights to freedom of 
religion, speech, press, assembly and asso- 
ciation, are also protectable against fed- 
eral personnel in §1331 actions.’ Arguably, 
any federal constitutionally protected right 
can be pursued in a “Bivens type” action 
brought under §1331. 

In Carlson v. Green, 446 U.S. 14 (1980), 
the Supreme Court has unequivocably 
recognized the right to recover damages 
except in two situations. The first is where 
“special factors counselling hesitation” are 
present; the second is where Congress has 
provided an equally effective alternative 
remedy which has explicitly been declared 
a substitute. It should also be noted that 
although the Federal Tort Claims Act was 
amended three years after Bivens to allow 
suits against the United States for certain 
intentional torts committed by federal law 
enforcement officers, Carlson did not find 
the FTCA to be an acceptable substitute.° 


Immunity 

The Supreme Court has long recognized 
the need for granting immunity to execu- 
tive branch officials. In Spalding v. Vilas, 
161 U.S. 483, 493 (1983), the factors con- 
sidered in granting absolute immunity for 
common-law torts were: (1) the injustice of 
holding an individual liable for duties he 
was required to perform; (2) the chilling 
effect that liability would have on deci- 
sionmaking; and (3) the impact of personal 


: 


liability on the recruitment of federal offi- 
cials. This absolute immunity was reaf- 
firmed by a divided court in Barr v. Mateo, 
360 U.S. 564 (1959), for federal officials 
exercising discretion within the scope of 
their duties. Barr involved a suit for defa- 
mation brought by two subordinate 
employees against their superior, the act- 
ing director of a federal agency, and abso- 
lute immunity applied even if the official 
acted with malicious motives. 

In a companion case, Howard v. Lyons, 
360 U.S. 593 (1959), absolute immunity 
was also applied to military officials. Mili- 
tary officials have also enjoyed an alter- 
native basis of absolute immunity in cases 
where the plaintiff was also a service mem- 
ber. This intramilitary immunity arose out 
of the leading case of Feres v. U.S., 340 
U.S. 135 (1950). Feres held that soliders 
injured incident to service could not sue the 
United States for additional compensation 
under the Federal Tort Claims Act. The 
underpinnings of the decision were the 
distinctly federal relationship between the 
soldier and the government, the alternate 
remedies available pursuant to the Veterans’ 
Benefits Act, and lastly the potentially 
harmful impact of litigation on military 
discipline. This rationale was later ex- 
tended to bar suits between service mem- 
bers for negligent injury suffered incident 
to duty and became well known as the 
Feres doctrine. Therefore, the twin towers 
of Barr v. Mateo and Feres v. U.S. formed 
nearly impenetrable barriers to suits 
against military officials acting in the 
course of their duty. Yet, those cases were 
decided well before the origination of 


constitutional torts. Accordingly, the ex- 
tent of immunity available to federal offi- 
cials and more particularly of military 
commanders when dealing with constitu- 
tional torts became uncertain by the mid- 
1970's. 

In 1974, the Court decided Scheuer v. 
Rhodes, 416 U.S. 232 (1974), where the 
personal representatives of students killed 
at Kent State sought damages under 42 
U.S.C. §1983 against the Governor and 
various members of the state national 
guard. Notwithstanding Barr v. Mateo and 
other “absolute immunity” cases, the 
Court held that only qualified immunity 
was available to the state officials. The 
extent of the immunity would depend 
upon the need for immunity in the effective 
operation of government, the extent of 
discretion and the responsibilities of the 
officer involved, and the extent of harm to 
the plaintiff. 

In Butz v. Economou, 438 U.S. 478 
(1978), the Court decided that federal 
officials sued for constitutional torts 
would be given the same immunity as state 
officials sued under 42 U.S.C. 1983— 
qualified immunity. To have qualified 
immunity, the federal official had to meet 
two tests: that he acted in good faith, a 
subjective test, and also that he acted with a 
reasonable belief that his actions were 
lawful, an objective test. The five-four 
Court in Butz created uncertainty as to 
what remedies and immunities were avail- 
able, and the decision’s impact upon the 
decision-making process of a military 
official was noted.!° 

This case analysis sets the stage for an 


important Supreme Court case where the 
issue was directly presented to what extent 
were military officials subject to suit for 
alleged constitutional torts against service 
members. In other words, to what extent 
would absolute intramilitary immunity 
founded on Feres or the exceptions in 
Carlson v. Green be applied to allegations 
of a constitutional tort by a military offi- 
cial? This question of liability made the 
case of Chappell v. Wallace, __ U.S. __, 
76 L.Ed 586, 103 S.Ct. ___(1983), the most 
important one for the military in a decade. 
The Supreme Court in the landmark 
Chappell case unanimously decided that 
enlisted military personnel may not sue to 
recover damages from a superior officer 
for alleged constitutional violations. The 
Supreme Court’s decision reversed the 
U.S. Court of Appeals for the Ninth Cir- 
cuit’s decision which had established that 
in the context of constitutional claims, 
military officials enjoyed only a qualified 
immunity for acts performed in good 
faith." 

Chappell was an action seeking damages, 
injunctive and declaratory relief, brought 
by several enlisted service members claim- 
ing discrimination on the basis of race. The 
complaint alleged that the plaintiffs’ supe- 
rior officers had assigned them to least 
desirable duties, excluded them from train- 
ing programs, given them low performance 
evaluations and punished them with un- 
usual severity for minor transgressions. !2 
In holding that only qualified immunity 
applies, the Ninth Circuit noted that the 
rationales for absolute immunity did not 
apply to most routine military decisions 
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made in a noncombat setting during peace- 
time.'3 

The Supreme Court in reversing decided 
that the service members could not main- 
tain the suit against their commanders for 
a “Bivens type” action and recognized the 
unique disciplinary structure of the mili- 
tary establishment along with congres- 
sional action and authority over the mili- 
tary.'4 The Court cautioned that before a 
“Bivens type” remedy could be fashioned it 
was necessary to take into account any 
“special factors counselling hesitation.” 
Citing to the rationale of Feres v. United 
States, 340 U.S. 135 (1950), as guiding 
analysis, the Court noted the “special 
factors” were equally applicable in the 
“Bivens type” action. 

In reaffirming the long recognized 
notions of “the peculiar and special rela- 
tionship of the soldier to his superiors” and 
that “the rights of men in the Armed 
Forces must perforce be conditioned to 
meet certain overriding demands of disci- 
pline and duty,”!5 the Court noted that 
civilian courts must hesitate before enter- 
taining a suit which tampers with the 
established relationship between enlisted 
military personnel and their superior offi- 
cers. The Court went on to recognize that 
this relationship is at the heart of the 
necessarily unique structure of the military 
establishment and that courts are ill- 
equipped to determine the impact upon 
discipline that a judicially-created remedy 
would have upon military authority.'* The 
Supreme Court therefore rejected the 
Ninth Circuit’s distinction which was sug- 
gested between routine military decisions 
made in a peacetime noncombatant set- 
ting,'7 and recognized the need for unhesi- 
tating and decisive action by military offi- 
cers and equally disciplined responses by 
enlisted personnel. 

In addition to the detrimental impact 
upon discipline, the special factor of con- 
gressional authority over the military also 
dictates that a “Bivens type” remedy 
against superior officers would be inap- 
propriate. The U.S. Constitution vests 
plenary control over the rights, duties and 
responsibilities of the military and national 
defense with the Congress, and the courts 
have traditionally recognized the distinc- 
tion. The Chappell court relied upon those 
distinctions in Orloff v. Willoughby, 345 
U.S. 83, 93 (1953),!8 and Rostker v. Gold- 
berg, 453 U.S. 57 (1981),'9 and recognized 
that Congress had established a system for 
review and remedy of the complaints and 
grievances such as those presented by the 
plaintiffs.2° Finally, the fact that Congress 


has specifically not provided a damage 
remedy for claims by military personnel 
that constitutional rights have been vio- 
lated by superior officers militates any 
inconsistent judicial response which pro- 
vides a “Bivens type” remedy. 


Enlisted Personnel 

In the aftermath of the Chappell deci- 
sion, it appears clear that the rationale of 
the decision should equally be applicable 
to bar constitutional causes of action by 
subordinate officers against superior offi- 
cers and by subordinate enlisted personnel 
against superior enlisted personnel. In 
Mollnow v. Carlton, 716 F.2d 627 (9th 
Cir. 1983), cert. den. __ U.S. __, 164 
S.Ct. 1595, 809 L.Ed. 2d 126 1984), a Ninth 
Circuit case decided in September 1983, 
after the Supreme Court’s decision re- 
versed the Ninth Circuit’s decision in 
Chappell, the Ninth Circuit interrupted 
the Supreme Court decision as imposing a 
per se prohibition on the filing of Bivens 
type actions by servicemen against their 
superiors. Mollinow, a former officer and 
pilot in the U. S. Air Force and Air Force 
Reserves, had sued various commanding 
officers and attending medical personnel 
for damages for direct constitutional vio- 
lations under Bivens, for violations of 42 
U.S.C. §1985, §1986, and for numerous 
common law torts. Mollnow argued that 
Chappell did not establish a complete bar 
to actions by servicemen against their 
superiors and contended that a court must 
look to the adequacy of the remedy avail- 
able under the Uniform Code of Military 
Justice. Mollnow contended that part of 
the conspiracy to have him removed from 
flight duty and ultimately from the service 
included the intentional prevention of his 
access to UCMJ remedies. 

The Ninth Circuit, in commenting upon 
its decision in Chappell which had been 
reversed, noted that it had adopted the 
so-called “Mindes” test for determining 
the reviewability of military decisions. This 
test was based upon the case of Mindes v. 
Seaman, 453 F.2d 197 (Sth Cir. 1971), and 
included among other factors, the exhaus- 
tion of intraservice remedies and the 
potential injury to the plaintiff if the review 
was refused. The Ninth Circuit concluded 
that while the Supreme Court discussed 
the availability of intraservice remedies in 
Chappell, it did not suggest that an inad- 
equate intrastate remedy would change its 
result and that the court necessarily im- 
posed a per se prohibition on the filing of 
Bivens type suits by servicemen against 
their superiors.?! 
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In Mickens v. U.S., 760 F.2d 539 (4th 
Cir. 1985), a former lieutenant in the Army 
brought a suit for declaratory injunctive 
and monetary relief against the United 
States and three of his superior officers for 
placing a letter of reprimand in his per- 
sonal file. The plaintiff had received a letter 
of reprimand for engaging in conduct 
unbecoming an officer and later after hav- 
ing been passed over for promotion to 
captain, had been selected for involuntary 
release from active duty by the Depart- 
ment of Army Active Duty Board. Subse- 
quently, after exhausting his administra- 
tive remedies, he filed suit seeking damages 
for alleged constitutional violations. In 
following the Chappell rationale, the 
Fourth Circuit found that military disci- 
pline and Congress’ plenary authority 
would be hampered equally if a subordi- 
nate officer were allowed to haul his supe- 
riors into a civilian court as when an 
enlisted subordinate did. Jd. at 540. 

Another Fourth Circuit case, Trerice v. 
Summons, 755 F.2d 1081 (4th Cir. 1985), 
dealt with the question of whether Chappell 
had left open the possibility of a cause of 
action for a constitutional wrong in an 
extreme case. The suit in Trerice involved a 
situation where the personal representative 
of an enlisted man’s estate was suing when 
the servicemember on active duty had died 
at sea aboard a naval vessel while carrying 
out a captain’s mast sentence for a minor 
infraction, which included a limited diet of 
bread and water and the requirement to 
perform rigorous and exhausting physical 
exercise. The plaintiffs argued that the 
Supreme Court in Chappell, in stating that 
military personnel were not barred from all 
redress in civilian courts, had left open the 
possibility of a cause of action for a consti- 
tutional wrong in an extreme case. The 


Fourth Circuit disagreed with this position 
and found that intramilitary immunity 
barred the action for damages brought 
against the defendant enlisted service- 
member who had been acting in a super- 
visory capacity. Jd. at 1083. 

The Seventh Circuit in Ogden v. U.S., 
758 F.2d 1168 (7th Cir. 1985), has refused 
to allow a Bivens type remedy for mone- 
tary damages for alleged violations of the 
first amendment arising out of an “off- 
limits” declaration of certain off-site facil- 
ities ordered by the commander of the 
Great Lakes Naval Training Center. Plain- 
tiffs therein argued that the Chappell 
plaintiffs complained of their treatment 
while on duty in a “purely military setting,” 
whereas they were challenging regulation 
of off-site and off-duty activity involving 
nonactive duty personnel. The Seventh 
Circuit in dismissing this argument, noted 
that a Bivens type suit challenging a com- 
mander’s off-limits declaration would be 
no less disruptive of the relation between 
enlisted personnel and their superiors than 
of the type condemned in Chappell, and 
the authority of commanders to issue off- 
limits orders is a “traditional part of the 
hierarchial structure of discipline and 
obedience that the Chappell court sought 
to protect.” Jd. at 1174. 


Former Service Members 

Less settled, however, is the extent to 
which Chappell may apply in suits bv 
former service members against individual 
government officials. In Stanley v. U.S., 
574 F.Supp. 474 (S.D. Fb. 1983), the U.S. 
District Court for the Southern District of 
Florida has held Chappell to be limited to 
those actions where the same “special 
factors” are present, such as “a case in 
which a member of the military brings a 
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suit against a superior officer for wrongs 
which involve direct orders in the per- 
formance of military duty and the disci- 
pline and order necessary thereto.” 

Stanley arose out of a suit brought 
against individual agents and officers of 
the United States who participated in LSD 
experiments in 1958, of which Stanley had 
unknowingly volunteered to participate. 
In 1969, Stanley was discharged by the 
Army without being informed that he had 
been given LSD years earlier, and it wasn’t 
until 1975 that he was notified of the secret 
administration. The district court’s analy- 
sis concludes that the decision in Chappell 
is inapposite and that Stanley is not pre- 
cluded from a Bivens type cause of action. 
The court there suggests that Chappell 
must be read to bar Bivens actions brought 
by servicemen against their superiors if the 
alleged wrongdoing occurred during active 
duty and was incident to the execution of 
military orders. The district court, in its 
sua sponte review of its opinion rendered 
prior to the issuance of Chappell, attempt- 
ed to distinguish the subject facts from 
Chappell. : 

By arguing that the impact of the Feres 
doctrine on a Bivens action is fact-specific 
and the facts of Stanley do not require the 
court to inquire into the propriety of 
military orders, the court concluded that 
the military doctrine basis for the Chappell 
decision is not controlling and that the 
Feres doctrine guides but does not dictate 
the outcome of an intramilitary dispute.?2 
This case is on appeal and is clearly an 
anomaly.?3 It is, however, a clear indica- 
tion that district courts will continue to 
attempt to find a way to circumvent abso- 
lute immunity when there is a particularly 
difficult factual case. Nonetheless, 
Chappell is a ringing victory for the 
military and a clear statement by the 
Supreme Court that national security 
matters deserve a special status. 

Most recently, the Supreme Court has 
relied upon Chappell in the case of U.S. v. 
Shearer, __ U.S. —_, 53 U.S.L.W. 4917 
(1985), which has reinforced the special 
relationship of the soldier to his superior, 
noting the effects of lawsuits on discipline 
and a reluctance of civilian courts to 
second-guess military decisions. Shearer 
involved a suit wherein the mother of a 
serviceman brought suit when her son, an 
Army private, who was off-duty and off- 
post, was kidnapped and murdered by 
another serviceman who had previously 
been convicted of manslaughter in 1977 in 
a German court while assigned to an Army 
base in Germany. The suit brought by the 


mother as executrix under the Federal Tort 
Claims Act, alleged that although the 
Army knew that the other serviceman was 
dangerous, it “negligently and carelessly 
failed to exert a reasonably sufficient con- 
trol over him and failed to warn other 
persons that he was at large.” Jd. at 4919. 

The Third Circuit, in holding that Feres 
did not bar the suit because the serviceman 
was off-duty, off-post, and not engaged in 
a military activity, placed great weight on 
the fact that the situs was off-post. The 
Supreme Court, which relied in part upon 
Chappell in reversing the Third Circuit, 
noted two key concerns. First, the lawsuit 
required the civilian court to second-guess 
military decisions, and secondly, it might 
impair essential military discipline. In fur- 
ther noting that the case went directly to 
the management of the military by calling 
into question basic choices about disci- 
pline, supervision and control of service- 
men, which are essentially professional 
military judgments, the Court wisely de- 
cided not to involve the judiciary in mili- 
tary affairs at the expense of military 
discipline and effectiveness. 

It can be concluded from the strong 
statement of the Supreme Court in Chap- 
pell, that the constitutional tort within the 
intramilitary context will be limited in 
those situations where special factors 
counselling hesitation are present. As a 
result of the rationale in Chappell, which 
was recently reinforced in Shearer, it is 
clear that military commanders will con- 
tinue to be free from judicial intrusion into 
the areas of military authority, discipline 
and control, ones of vital importance to the 
day-to-day management of the military. 
Therefore, the traditional superior- 
subordinate relationship of the military 
will not be judicially challengable in a 
Bivens suit by subjecting superiors to per- 
sonal liability at the hands of the individ- 
uals whom they command. BJ 
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F.2d 729, 736 n. 9(1981). 

4___ U.S. __, 76 L.Ed 2d 586, 593, 103 S.Ct. 
—=(1983). 

5___ U.S. __, 76 L.Ed 2d 586, 591, (1983), 
citing United States v. Brown, 348 U.S. 110 at 
112 (1954), In Re Grimley, 137 U.S. 147, 153 
(1890), and Burns v. Wilson, 346 U.S. 137, 140 
(1953). 

16___ U.S. __, 76 L.Ed 586, 594 (1983). 


17 The Court noted that the demands of dis- 
cipline and duty are imperative in combat, “. . . 
that conduct in combat inevitably reflects the 
training that precedes combat; for that reason, 
centuries of experience has developed a hier- 
archial structure of discipline and obedience to 
command, unique in its application to the mili- 
tary establishment and wholly different from 
civilian patterns.” 

18“{ JJudges are not given the task of running 
the Army. The responsibility for setting up 
channels through which . . . grievances can be 
considered and fairly settled rests upon the 
Congress and upon the President of the United 
States and his subordinates. The military con- 
stitutes a specialized community governed by a 
separate discipline from that of the civilian. 
Orderly government requires that the judiciary 
be as scrupulous not to interfere with legitimate 
Army matters as the Army must be scrupulous 
not to intervene in judicial matters.” 

19 “The case arises in the context of Congress’ 
authority over national defense and military 
affairs, and perhaps in no other area has the 
Court accorded Congress greater deference.” 

20 See, art. 138 of the Uniform Code of Mili- 
tary Justice, 10 USCS §938 (1956), which pro- 
vides for the redressing of wrongs, the Board for 
the Correction of Naval Records, 10 U.S.C. 
§1552(a), which provides for an intramilitary 
administrative procedure and the military crim- 
inal justice system for advising subordinates. 

21 716 F.2d 627, at 630 (9th Cir. 1983). 

22 The Court also proceeded to distinguish 
Bivens and Federal Tort Claims Act actions in 
that extending Feres analysis to a Bivens claim 
blurs the distinction between statutory and 
constitutional action. 

23 See U.S. Dist.Ct., No.Dist.of Ill. opinion in 
Alvarez v. Wilson, 600 F.Supp. 706 (1985), fora 
criticism of the conclusion reached by the dis- 
trict court in Stanley. 
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SERVICE 
THAT SUITS 
YOU TO 

A TEA. 


Asanattomey, you realize 
that title insurance is a 
business in which speed, 
accuracy and know-how are 
vital. And that makes good 
service absolutely essential. 

At The Fund we're fond of 
saying that our service suits 
you to a tea. 

We think it’s a fitting 
phrase. After all, just as you’d 
expect a tea to be strong, 
fresh and well-seasoned — 
well, aren't these the very 
qualities that make for a 
trusted title insurance 
company? 

We certainly think so. 

Our service orientation 
can be seen in things both 
large and small. Whatever 
size the policy, we're 
thorough to a fault — the 
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result of over 36 years’ 
experience in Florida real 
estate law. Our aim is to make 
sure everything is legal, 
proper and problem-free. 

That's service. But then, 
the Fund has always been 
pledged to working with you, 
not against you. 

So please think of us when 
your thoughts turn to title 
insurance. Or tea for that 
matter. And don't hesitate to 
call if you think we can be of 
help. Because when it comes 
to serving the attomey, we 
never run out of steam. 


— Charles J. Kovaleski 
President 
Attomeys'’ Title Insurance Fund 


Attorneys’ Title 
Insurance Fund 
32 West Gore Street 
P.O. Box 2671 
Orlando, Florida 
(305) 843-1200 
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General Practice 


How to Recover a Missing Child after a Parental Kidnap 


by Elizabeth S. Baker and Dolores J. Seiler 


Milk cartons, nightly newscasts, and 
frequent headline stories deal with missing 
children. Depending on the statistics used, 
upwards of 100,000 children a year are the 
victims of kidnappings or child snatches — 
often by one of their parents.! The missing 
child syndrome has particular poignancy 
for Floridians because of the Adam Walsh 
case. Adam was a graphic and terrible 
example of the typical minimal police 
response to a missing child complaint. 
There are too many such complaints. They 
too often involve “domestic situations” or 
runaways; and law enforcement officers 
view them as wholly civil problems. 

Adam’s father responded to the tragedy 
of Adam’s death by authoring the Federal 
Parental Kidnapping Prevention Act? and 
advocating its passage despite Justice 
Department opposition and hostility. 
Prior to the FPKPA, the federal laws on 
kidnapping defined the crime so as to 
exclude the kidnapping of a child by a 
parent. A family law practitioner could say 
with impunity, “There is no law against 
taking your own child.” All sudden paren- 
tal child snatches used to be legal. Now 
some are illegal. 

Besides the federal law, there are two 
Florida crimes involving custody: F.S. 
787.03 and 787.04.3 F.S. 787.03 prohibits 
taking or enticing any child under 17 years 
of age from the custody of his parent, 
guardian or lawful custodian, and penal- 
izes such interference as a misdemeanor. 
F.S. 787.04 makes it a felony to take a child 
in violation of a court order and remove 
the child from the state or conceal the 
child’s whereabouts. However, some “so- 
called” missing children may have been 
taken by a parent without violating any 
state or federal law. 

The Uniform Child Custody Jurisdic- 
tion Act, F.S. 61.1302, et seq., which was a 
reform effort to prevent or limit wrongful 
interstate removal of children by unsuc- 
cessful custody litigants, has had a great 


impact on reducing, but not eliminating, 
the problem of missing children. The 
UCCIJA limited custody jurisdiction and 
prevented unsuccessful litigants from re- 
moving children across state lines to assert 
jurisdiction in the new state based on the 
mere physical presence of the child.4 Now 
the child snatcher cannot seek justification 
in court. 

A frequent problem for the family law 
practitioner involves securing enforcement 
of custody orders. Nothing is more frus- 
trating to a parent than litigating a custody 
action to a successful conclusion, often at 
great expense and great emotional cost, 
then having the noncustodial parent take 
the child in violation of the court order. 
The custodial parent cannot understand 
why he or she must spend more time and 
money to get physical custody of the child. 
Nor can the lawful custodian understand 
why law enforcement efforts are so half- 
hearted and reluctant or why the burden is 
on the “good guy” to chase the law breaker 
while “the system” does nothing. Even 
parents who have had physical custody of a 
child for an extended period without a 
court order want police action when the 
noncustodial parent uproots the child. 

This article will address the practical 
steps involved in pushing an overburdened 


criminal system to secure a missing or 
snatched child. First, the family lawyer 
should analyze the applicability of the 
criminal statutes to the facts in his or her 
case. Lawyers may be liable for malprac- 
tice and may be criminally culpable or face 
disciplinary proceedings if they advise, 
suggest or advocate a breach of the crimi- 
nal law by telling a parent to take or keep a 
child illegally.5 When the lawyer finds that 
the client has a valid order for custody and 
that the child has been taken by the non- 
custodial parent, the greatest problem may 
be locating the child. The lawyer must act 
immediately. The child will be found 
sooner or later, and there must be an order 
in existence at the time that the child is 
recovered, so that the child will be expedi- 
tiously restored to the legal custodian. If an 
order does not exist, get one. Use the 
service of process provisions found in the 
UCCIJA even if you cannot get personal 
service on the absconding parent. A sam- 
ple motion is: 


VERIFIED MOTION FOR TEMPORARY 
CUSTODY 


WILLIAM BROWN, natural father, moves 
for temporary custody and shows: 

1. He has previously filed a counter-petition 
for dissolution and an affidavit pursuant to the 
UCCIJA, and he incorporates the allegations of 
the counter-petition and affidavit here. 

2. This court has previously entered an order 
awarding temporary custody of the nine-year- 
old daughter to the mother and prohibiting the 
parties from removing the child from Dade 
County, Florida. 

3. On or about December 14, 1985, the 
mother removed the child from school at mid- 
day and absconded with the child. 

4. On information and belief, the mother is 
now in Detroit with the child. 

5. The mother’s conduct was a knowing and 
willful violation of the court’s order and is 
sufficient cause to transfer temporary custody. 

6. The mother was motivated by the fear of 
losing custody since the court’s child custody 
evaluation team seemed likely to recommend 
that custody be with the father. 

7. The father is the better parent and should 
have immediate temporary custody. 
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8. It is not in the best interests of the child to 
be uprooted suddenly, removed from her sur- 
roundings and deprived of the companionship 
of her father. 

9. The wrongful actions of the mother have 
necessitated this motion, and court costs and 
attorneys’ fees should be taxed against the 
mother. 

WHEREFORE, WILLIAM BROWN prays 
for: 

a. anemergency hearing. 

b. an order awarding him temporary 
custody and primary physical residence. 

c. an order directing the mother to 
surrender the child. 

d. court costs and attorneys’ fees. 

e. such other and further relief. 


NOTARIAL CERTIFICATE 


WILLIAM BROWN 


CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that the foregoing 
Motion was mailed to Mrs. William Brown, c/o 
her parents at 2121 Elm St., Detroit, Michigan 
44800 by first class and certified mail, return 
receipt requested on January 15, 1986. Tele- 
phone notice was given this date at (418) 929- 
2929. A private process server in Detroit left a 
copy at 2121 Elm St., Detroit, Michigan 44800. 
A copy was also mailed to the mother’s last 
known address in Miami, Florida, and to her last 
known employer in Miami, Florida, on January 
15, 1986. A copy was hand-delivered to the 
mother’s attorney, John James, Esq., 95 Bis- 
cayne St., Miami, Florida 33130 on January 15, 
1986. 


/s 

The court will usually grant an emer- 
gency hearing. Bring witnesses and a pro- 
posed order with you. It is important to 
demonstrate that your client should have 
custody based on the best interests of the 
child, or a sister state may decline to 
enforce the order as punitive.” An example 
of the order is as follows: 


ORDER GRANTING FATHER’S 
MOTION FOR TEMPORARY CUSTODY 


THIS CAUSE was heard on January 18, 
1986, on the father’s motion for temporary 
custody. The father appeared with counsel. The 
mother appeared through counsel. Extensive 
testimony was taken and argument was consid- 
ered. It is thereupon 

ORDERED AND ADJUDGED that: 

1. The father’s motion is granted and based 
on the child’s best interests, temporary custody 
of Susan Brown is hereby awarded to William 
Brown and the primary physical residence of the 
child shall be with the father. 

2. The court is satisfied that all reasonable 
efforts were made to notify the mother of this 
hearing. Notice is not required pursuant to F.S. 
61.1312(4) since the mother filed the petition for 
dissolution, participated in the case and ap- 
peared through counsel. The evidence showed 
that the father is the better parent. 

3. William Brown is hereby authorized to 
take Susan Brown into his custody at once. 

4. Wilma Brown is hereby directed to sur- 
render Susan Brown to William Brown at once. 

5. The issue of attorneys’ fees and costs is 
reserved. The issue of visitation is reserved. 

DONE AND ORDERED in chambers on 
this 16th day of January 1986. 


Judge 


The order uses the “temporary custody” 
language because a foreign court will be 
asked to enforce the order and may not be 
familiar with shared parental responsibil- 
ity. 

The client must have a certified copy of 
the order awarding custody to keep with 
him or her at all times, and the lawyer must 
have one in the file for immediate access. 
Waiting until the child is located may cause 
a delay in obtaining a certified copy of an 
order from a warehouse file. 

Once the order is obtained, advise the 
client about how to use the criminal pro- 
cess and/or walk the client through the 
process. Since state authorities are reluc- 


tant to process a criminal complaint con- 
cerning parental abduction, you or your 
client must do the leg work to make it easy 
for the system to respond. If the abscond- 
ing parent discussed plans with relatives, 
neighbors, school personnel, doctors, or 
others, get affidavits stating what was said. 
A good example would be: 


AFFIDAVIT OF JACQUELINE SMITH, 
PRINCIPAL 


Jacqueline Smith was sworn and said: 

1. I am the principal at Southwest Elemen- 
tary School, Miami, Florida. 

2. I have had Susan Brown, age 9, at my 
school for three years, and I know both Mr. and 
Mrs. Brown. 

3. In October 1985, Mr. Brown left a court 
order at my office which gave temporary cus- 
tody of Susan Brown to Mrs. Brown and which 
prohibited either parent from removing the 
child from Dade County, Florida. 

4. On December 14, 1985, Mrs. Smith came 
to school at 11:30 a.m. while school was in 
session. She said she had to take Susan home 
immediately because of a family emergency. The 
child was released to her. 

5. On January 2, 1986, I received a routine 
request from the public school system of Detroit, 
Michigan, asking that I transfer all school 
records concerning Susan to Detroit since Susan 
was newly enrolled there as a full-time and 
resident student. 


An affidavit for Mr. Brown should also be 
prepared. Anexample is: 


AFFIDAVIT OF WILLIAM BROWN 


William Brown was sworn and said: 

1. I am the natural father of Susan Brown, 
date of birth 7/4/76. 

2. I was physically present in court with my 
wife in October 1985, when Judge Charles 
ordered that Susan live with my wife temporar- 
ily. He told each of us not to leave the county 
with Susan. 

3. On December 14, 1985, my wife and I 
appeared at the office of the court’s child cus- 
tody evaluation team for testing and evaluation. 
We began with the psychologist at 9 a.m. By 
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10:30 a.m. it was clear to me that the child 
custody team had a negative view of my wife’s 
ability to parent based in part on her history of 


drug use and her prior psychiatric hospitaliza- 
tions. 


4. At approximately 10:30 a.m. my wife left 
the office in a very nervous and agitated state. 

5. By 6 p.m. that evening, neither my wife nor 
my child had arrived at home. I called the school 
and found out that Susan had been removed at 
midday by her mother. 

6. I checked with our neighbors and my wife’s 
employer. No one had seen Mrs. Brown or 
Susan. 


7. On December 16, 1985, I called my in-laws 
in Detroit. My wife answered the phone. When 
she recognized my voice, she hung up. 

8. I have not seen or heard from my wife or 
child since then. 

Take the affidavits to the police depart- 
ment where the school is located or go 
directly to the state attorney’s office. A 
detective will be assigned to the case, and if 
his investigation shows probable cause to 
believe that the crime of removing the child 
from the state has occurred, and that the 
mother was the perpetrator, then a felony 
warrant for the arrest of the mother for 
violation of F.S. 787.04 will be obtained 
from a Florida criminal court judge. This 
process can take from one day to four 
weeks. You can, however, immediately 
have the child listed as missing with the 
National Crime Information Center com- 
puter. If state or local authorities decline, 
you can go in person to the FBI with your 
custody order and affidavits. The FBI will 
enter the child’s data in the national com- 
puter. 

During the weeks of waiting for the 
warrant or the arrest, the petitioning 
parent may have a hearing and present 
testimony to get permanent custody. 
Another consideration may be getting the 
final decree of divorce with a distribution 
of the marital assets sufficient to finance 
the search and recovery of the child and an 
order for child support. 

In the hypothetical case, the paperwork 
on the felony warrant would be sent to 
Detroit through bureaucratic channels and 
a detective would be assigned there. 
Florida has no control over how quickly 
the foreign jurisdiction will respond. It 
could well take six or eight months. Estab- 
lish contact with the Detroit investigator 
and consistently follow up on the status of 
the investigation. Provide all useful names 
and addresses. An additional option is to 
proceed civilly in your state to depose local 
relatives or obtain local bank accounts that 
may help determine where the child is 
located. A private investigator, although 
costly, is often effective.® 

Your client may get calls from the for- 


eign police force and or the foreign state 
attorney’s office. One thing that foreign 
officials may try to establish is whether 
your client will follow through on extradi- 
tion and prosecution if they arrest. Advise 
your client to be cooperative and make 
sure all reasonable demands by the autho- 
rities are met promptly. Do not do things 
that are unproductive or frivolous just 
because someone in authority asks. For 
instance, the state attorney’s office may 
request a writ of bodily attachment for the 
child, the parent, or both. If an order 
directing that the child be surrendered and 
a warrant for the absconding parent’s 
arrest have been issued, the writ would be a 
duplication, necessitating additional attor- 
neys’ fees and therefore unnecessary. 
Depending upon the jurisdiction with 
which you are dealing, the client may have 
to post a bond or pay for the costs of 
extradition before it will take place. 

Once notified of an arrest, determine 
whether the client can fly out at once and 
get the child. If not, be sure that an attor- 
ney appears at the bond hearing and re- 


quests that no bond be granted until the 
child is produced. If no parent is available 
for the child (one is in jail and one is 
out-of-state), it is possible that juvenile 
authorities will file a dependency action, 
and further delay could be created. If a 
juvenile court case is filed, it may be 
necessary to have a lawyer appear at an 
emergency shelter hearing, seek a writ of 
habeas corpus or file an emergency peti- 
tion to enforce your order. After the child 
is recovered, pursue the criminal case to its 
conclusion. The unfortunate reality is that 
sometime in the future, police assistance 
may be necessary to recover the child 
again. The most likely result of these 
vigorous enforcement efforts will in all 
probability be a no contest plea and un- 
supervised probation. 

After obtaining the state warrant, go to 
the federal authorities in addition to pur- 
suing the interstate process previously 
described. Call the FBI. The FPKPA is a 
civil act with no criminal sanctions. It 
provides that complaints of missing chil- 
dren will be processed pursuant to the 
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Fugitive Felon Act.!° Using the Fugitive 
Felon Act, the FBI will arrest the fugitive 
parent and return the missing child to the 
lawful custodian. The FBI agent assigned 
to the case does an investigation and 
reports to an assistant U.S. attorney who 
will seek a warrant from a federal magis- 
trate on the grounds of unlawful flight to 
avoid prosecution. 

Again, as in the state system, it is neces- 
sary for the complaining witness to walk in 
prepared with affidavits, the copies of the 
state court orders and warrants, and the 
names and addresses of all those people 
who should be contacted during the inves- 
tigation. There is less bureaucracy involved 
in getting one office of the FBI to cooper- 
ate with another office than there is when 
one state is asked to cooperate with a sister 
state. The lawyer must follow up, however, 
or the case will get little priority. One big 
advantage of using the federal system is 
that the Federal Parent Locator Service is 
available to all agents and attorneys of the 
United States. 

The whereabouts of the absconding 
parent can be traced by name or Social 
Security number using otherwise confi- 
dential sources like tax records. State 
access to the FPLS is limited because 
Florida is not currently one of the 38 states 
that has a contract with the federal gov- 
ernment for its use.!! 

The client should be forewarned about 


the reunion with the child, which will often. 


go very badly. Sometimes, the child has 
been told that the custodial parent is dead. 
Sometimes the child has been told that the 
custodial parent is evil or dangerous. The 
child may have been told that the legal 
custodian had abused or abandoned the 
child. The child may not know the legal 
custodian at all if there has been a long 
absence. The child may be indifferent or 
actively hostile to the parent. The only 
consolation is that things are dramatically 
better within hours of a bad reunion, 
especially if trained people intervene. The 
child cannot and should not be blamed for 
any of the behavior he or she exhibits at the 
initial reunion, and your client should be 
warned in advance not to expect a good 


reunion, so that he or she won’t be hurt or 
discouraged. 

The sudden removal of a child by one 
parent may seem justifiable under some 
circumstances, but rarely serves the child’s 
best interests unless sudden removal is 
absolutely necessary to prevent abuse. 
While many parents initially fantasize 
about running away with the children 
rather than facing the problems inherent in 
the breakup of a marriage, those who 
actually take children and run are often 
very disturbed people. Most responsible 
parents recognize that the other parent is 
an important and necessary part of a 
child’s development. Children are hurt 
when uprooted suddenly and deprived of 
all contact with one parent. Society is just 
beginning to reverse the alarming rate at 
which children were kidnapped in the 
1970’s by making it unacceptable socially 
and unproductive legally to grab a child 
and run. The family practitioner must 
advise a client that the only way to obtain 
custody is to stand and fight—then the 
lawyer must be prepared to secure rapid 
enforcement of valid orders through the 
civil and criminal courts. BJ 


' Special Agent Bill Carter, public affairs 
specialist of the Washington Headquarters of 
the FBI, reports that in 1984 they had files for 
247,144 reported missing persons, of which 70 
percent were considered in the juvenile category, 
depending on the jurisdiction reporting. A total 
of 1,503 cases were investigated by the FBI 
under the FRKPA, using the Fugitive Felon 
Act. As of December 1, 1985, there were 48,680 
active missing persons files, 70 percent of which 
were juvenile. 

2 Pub. L. No. 96-611 §§6-10, 94 Stat. 3568 
(Parental Kidnapping Prevention Act of 1980) 
amending 28 USC §1738 A, 18 USC §1073, and 
42 USC §654, 655, 663. 

3 There is an Attorney General’s opinion that 
an out-of-custody parent may violate F.S. 
787.02, False Imprisonment, by surreptitiously 
taking and secreting a child in violation of a 
court order. Op.Atty.Gen., 1952, at 725. 

4 FLA. STAT. 61.1304 gives the nine purposes 
of the UCCJA. 

5 Code of Professional Responsibility DR 
1-102(A)(5) prohibits attorneys from engaging 
in conduct prejudicial to the administration of 
justice. 

6 FLA. STAT. 61.1312 

7 Punitive decrees need not be enforced. Holt 


“Research is relative” 


Research is relative when you use the Journal’s 


index, printed in every December issue. 


v. District Court for 20th Judicial District, 
Ardmore, Carter County, 626 P.2d 1336 (Okl. 
1981). Foreign decrees are punitive when the 
custody awards are made because the court was 
insulted by one parent ignoring its authority 
rather than because the award is in the child’s 
best interests. Matter of Marriage of Settle, 550 
P.2d 445 (Oregon 1976) rev'd on other grounds 
556 P.2d 962. 

8 Attorney readers are invited to write to 
Janet Kosid, director of Legal Technical Assist- 
ance, National Center for Missing and Ab- 
ducted Children, for a copy of the pamphlet 
authored by Patricia Hoff, entitled “Parental 
Kidnapping: How to Prevent an Abduction and 
What to do if Your Child Is Abducted.” Ms. 
Kosid’s phone number is (202) 634-9821. The 
center’s hotline is 1-800-843-5678. 

9 The local offices of the FBI have a special 
agent who acts as media representative and legal 
advisor and is available for phone calls. The 
Dade County special agent is Paul Miller, tele- 
phone: (305) 573-3333. 

10 §1073, Title 18 USC: 

'! Child support enforcement agencies in 
Florida do have access to the FPLS. 
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Criminal Law 


Telephone Search Warrants: A Proposal for Florida 


by Geoffrey P. Alpert and Judge J. Allison DeFoor II 


In recent years the justice system of the 
State of Florida has taken significant 
strides in applying the use of technology to 
increase its efficiency. The time has now 
come for Florida to join the federal courts! 
and no fewer than ten states? in allowing 
the use of telephone technology to facil- 
itate the issuance of search warrants. The 
procedures used in these jurisdictions have 
sufficient procedural safeguards, while 
providing for increased judicial oversight 
of searches and quicker access by law 
enforcement officers to search warrants. 


Florida 

Florida has become one of the leading 
states in the application of technology to 
increase judicial efficiency.3 In recent years 
the state has made provisions for electronic 
court reporting (Fla. R. Jud. Adm. 
2.070(a)), electronic transmission of court 
documents for filing (Rule 2.090), court- 
room use of video-taped depositions (Rule 
2.070(c)(d)), and most recently, telephonic 
court appearances (Rule 2.071, adopted). 
Local experiments have even tried appear- 
ances by audio-visual electronic means.‘ In 
this respect Florida has been part of, or led, 
a national trend toward the application of 
technology to the context of the courts.° 

One area where technology has been 
applied to the criminal justice system in ten 
states and the federal system’ has been 
using telephone technology to reduce delay 
in the issuance of search warrants.* One 
survey found that 65 percent of warrants 
sought in this fashion were secured within 
one hour.? Described in-depth elsewhere in 
this article, the concept arose in the West in 
an attempt to deal with problems attend- 
ant to the great distances encountered 
there.!° 

Florida faces geographical distances 
which, while not comparable to those of 
the West, are quite vast by standards in the 
East.!! This was the context encountered 
by the court in Morejon v. State, 431 So.2d 


315 (Fla. 3d DCA 1983). The case arose in 
Monroe County, a 120-mile-long string of 
narrow islands held together by a predomi- 
nately two-lane highway, U.S. 1.!2 
Morejon involved a warrantless seizure 
of a house and vessel full of marijuana in 
Key Largo. The majority found the factual 
pattern not to meet the then-prevailing 
Aguilar standard for probable cause to 
search. !3 

The dissent found probable cause and 
went on to consider the secondary issue of 
whether there existed exigent circum- 
stances sufficient to constitute an excep- 
tion to the requirement of a warrant to 
search the premises. /d. at 319, Hendry, J., 
dissenting. Among circumstances consti- 
tuting exigency, the dissent noted “the 
incident took place on a Sunday and... the 
nearest judge in the Keys was at least fifty 
miles away, and if he was unavailable all 
other judges were over 100 miles away.” Id. 
at 317. 

Such a geographical difficulty could be 
dealt with if the application and issuance of 
a search warrant were allowed to be con- 
ducted by telephone. Similar time consid- 
erations can arise due to weather’‘ or in 
urban areas due to traffic congestion or 
parking problems.'5 

A significant legal issue lies sleeping 


behind the concept of telephonic applica- 
tion and issuance of search warrants. It is a 
truism that warrantless searches are per se 
unreasonable, subject to a limited number 
of well-delineated exceptions.'© Among 
these exceptions are so-called exigent cir- 
cumstances which make it impracticable to 
seek a search warrant.'? Among the factors 
traditionally considered by the courts in 
determining exigency is the amount of time 
required to obtain a warrant.!8 

The question becomes the effect of the 
availability of telephone search warrants 
upon the practice of warrantless searches. 
If a telephone search warrant is readily 
available, will the category of exigent cir- 
cumstances be narrowed considerably 
from its currently considered bounds? 

The court in United States v. McEachin, 
670 F.2d 1139(D.C. Cir. 1981), noted: 
Consistent with Congress’ intent, we believe that 
the courts must consider the availability of a 
telephonic warrant in determining whether 
exigent circumstances existed, unless it is clear 
that the exigency of a particular case was so 
great that it precluded recourse to any warrant 
procedure, however brief. Because the Gov- 
ernment bears the burden of proving the exis- 
tence of exigent circumstances, it must ordinar- 
ily introduce evidence on the availability of a 
telephonic warrant and on the time required to 
obtain one. 

Id. at 1147. 

One author has suggested a potential 

undermining of the presumed exigencies 
which underlie the automobile exception 
to the warrant requirement: 
[The] rapid availability of a warrant could mean 
that some search situations now considered 
sufficiently exigent to justify dispensing 
with a warrant — such as searches of motor 
vehicles — might no longer carry their emer- 
gency character. As a result, the reason for 
excusing the failure to obtain a search warrant in 
those situations would no longer exist.'9 

Whatever potential problems are en- 
countered, it is clear that the application 
and issuance of search warrants by tele- 
phone would permit quicker and easier 
access to warrants, allowing judicial over- 
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sights in context where it is not now 
practicable.” This has doubtlessly led to its 
adoption in the numerous jurisdictions 
where it is now successfully in use.?! It is to 
those jurisdictions that consideration now 
turns. 


States 

The first states to enact legislation 
allowing for telephone search warrants 
were California in 1970 and Arizona in 
1971.22 Eight other states have enacted 
similar provisions.”3 It has been recom- 
mended that “every state enact legislation 
that provides for the issuance of search 
warrants pursuant to telephoned petitions 
and affidavits from police officers.”24 The 
leading area of use for telephone search 
warrants today, however, is in the federal 
system. 


Federal Experience 

In 1977, Rule 41 of the Federal Rules of 
Criminal Procedure was amended?> to 
allow the issuance of a warrant by tele- 
phone, “if the circumstances make it rea- 
sonable to dispense with a written affi- 
davit,”26 if “based upon sworn oral testi- 


mony communicated by telephone or 
other appropriate means.”?’ In contrast to 
the traditional written warrants, which 
may be issued by either a federal magis- 
trate or a judge of a state court of record,”8 
telephone search warrants may only be 
issued by a federal magistrate.29 

The actual warrant, as opposed to the 
oral affidavit, must be written. The rule 
requires the applicant to prepare “a dupli- 
cate original warrant.”3° This document is 
then read verbatim to the magistrate, who 
may order modification, and who prepares 
an original warrant from the text of the 
duplicate original.3! Upon learning that 
the call concerns the seeking of a telephone 
search warrant, the magistrate places all 
witnesses under oath.*2 A tape recording or 
alternatively verbatim stenographic record 
must be kept.33 

Upon a finding by the magistrate of 
probable cause, and reasonable circum- 
stances to proceed upon an oral affidavit, 
he directs that the applicant sign the mag- 
istrate’s name to the warrant.34 The magis- 
trate finding of reasonable circumstances 
is not serviceable absent bad faith.35 Safe- 
guards provided in the process call for 


“My client wishes to waive his right to a speedy 
trial and requests a continuance.” 
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careful logging of all times, and the cer- 
tification by the magistrate of the accuracy 
of the transcript prepared of the proceed- 
ings.3° This certified transcript is then filed 
with the court.37 


Proposal 

It is proposed by the authors that the 
State of Florida adopt a procedure for the 
issuance of telephone search warrants. The 
advantages, in terms of time to law en- 
forcement and in increased judicial over- 
sight of searches, are obvious. The federal 
scheme contains sufficient procedural safe- 
guards to protect the integrity of warrants 
issued. Accordingly the authors propose 
that a slightly modified version of the 
federal rule, appendix A to this article, be 
adopted as a Florida Rule of Criminal 
Procedure. Accordingly it has been for- 
warded to the Criminal Rules Committee 
of The Florida Bar for its consideration. 

The authors concede that there is some 
incongruity between having some aspects 
of search warrant law governed by rule and 
the bulk by F.S. Ch.933. The method of 
issuing search warrants is clearly proce- 
dural rather than substantive in nature.** 
As such this whole area would be 
more properly governed by the Supreme 
Court.39 Accordingly, adoption of this rule 
would ideally be accompanied by the 


wholesale incorporation of the law con- 
cerning issuing of search warrants into the 
criminal rules and out of the statutes. 

The same end could be achieved by the 
adoption of the proposed rule as a provi- 
sion of F.S. Ch.933. 


Conclusion 

It has been shown that telephone search 
warrants offer great utility to the criminal 
justice system. The net effect of this prac- 
tice is to decrease the incidence of warrant- 
less searches, while also decreasing the 
time and effort required to service a valid 
warrant. A growing number of states and 
the federal system have adopted this inno- 
vative practice. Florida should join them. 8) 


Appendix “A” 
Warrant upon oral testimony. 


(A) General Rule — If the circumstances 
make it reasonable to dispense with a written 
affidavit, a magistrate may issue a warrant based 
upon sworn oral testimony communicated by 
telephone or other appropriate means. 

(B) Application — The person who is re- 
questing the warrant shall prepare a document 
to be known as a duplicate original warrant and 
shall read such duplicate original warrant, ver- 
batim, to the magistrate. The magistrate shall 
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enter, verbatim, what is so read to such magis- 
trate on a document to be known as the original 
warrant. The magistrate may direct that the 
warrant be modified. 

(C) Issuance — If the magistrate is satisfied 
that the circumstances are such as to make it 
reasonable to dispense with a written affidavit 
and that grounds for the application exist or that 
there is probable cause to believe that they exist, 
the magistrate shall order the issuance of a 
warrant by directing the person requesting the 
warrant to sign the magistrate’s name on the 
duplicate original warrant. The magistrate shall 
immediately sign the original warrant and enter 
on the face of the original warrant the exact time 
when the warrant was ordered to be issued. The 
finding of probable cause for a warrant upon 
oral testimony may be based on the same kind of 
evidence as is sufficient for a warrant upon 
affidavit. 

(D) Recording and certification of testimony 
— When acaller informs the magistrate that the 
purpose of the call is to request a warrant, the 
magistrate shall immediately place under oath 
each person whose testimony forms a basis of 
the application and each person applying for 
that warrant. If a voice recording device is 
available, the magistrate shall record by means 
of such device all of the call after the caller 
informs the magistrate that the purpose of the 
call is to request a warrant. Otherwise a steno- 
graphic or longhand verbatim record shall be 
made. If a voice recording device is used or a 
stenographic record made, the magistrate shall 
have the record transcribed, shall certify the 
accuracy of the transcription, and shall file a 
copy of the original record and the transcription 
with the court. If a longhand verbatim record is 
made, the magistrate shall file a signed copy with 
the court. 

(E) Contents — The contents of a warrant 
upon oral testimony shall be the same as the 
contents of a warrant upon affidavit. 

(F) Additional rule for execution — The 
person who executes the warrant shall enter the 
exact time of execution on the face of the 
duplicate original warrant. 

(G) Motion to suppress precluded — Absent a 
finding of bad faith, evidence obtained pursuant 
to a warrant issued under this paragraph is not 
subject to a motion to suppress on the ground 
that the circumstances were not such as to make 
it reasonable to dispense with a written affidavit. 


! See text at notes 22-24 infra. 

2 See text at notes 25-37 infra. 

3 See generally DeFoor and Sechen, Tel- 
ephone Hearings in Florida, 38 U. MIAMI 
L.REv. 593 (July 1984) (hereinafter Telephone 
Hearings). 

4 See Silbert, Newman and Kalsar, The Use of 
Closed Circuit Television for Conducting 
Misdemeanor Arraignments in Dade County, 
Florida, 38 U. Miami L. REv. 657 (July 1984). 


> Telephone Hearings note 3 supra at n. 
11. 


6 See text at notes 22-24 infra. 

7 See text at notes 25-37 infra. 

8 Heisse, Warrantless Automobile Searches 
and Telephone Search Warrants, 7 HASTINGS 
CONSTITUTIONAL L.Q. 1031 (1980). 

9 Miller, Telephonic Search Warrants: The 
San Diego Experience, 9 THE PROSECUTOR 385, 


386 (1979). 

10 Alpert, Telephonic Search Warrants, 38 U. 
MiaMI L.REV. 625, 634 (July 1984). The same 
factors first gave rise to the use of the telephone 
for appearances in court in the West-telephone 
hearings. Corsi and Hurley, Attitude Toward 
the Use of the Telephone in Administrative Fair 
Hearings: The California Experience, 31 AD. 
L.REv. 247, 270 nn. 28-29 (1979). 

'! Telephone Hearings, note 3 supra at 598. 

!2 Alpert, note 10 supra at 634. 
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for Aguilar v. Texas, 378 U.S. 108 (1964), and 
Spinelli v. United States, 393 U.S. 410 (1969), 
were later abandoned by the Supreme Court in 
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14 Cf. Hanson, Mahoney Nejelski & Shuart, 
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JUDGES’ JOURNAL 40, 47 n.12 (Spring 1981). 

15 Cf. Hanson, Olson, Shuart & Thornton, 
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What Do Attorneys Think? 66 JUDICATURE 408 
(1983). 

16 Katz v. United States, 389 U.S. 347, 357 
(1967). 

17 Coolidge v. United States, 389 U.S. 347 
(1967). 
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595 F.2d 883 (D.C. Cir. 1979). 
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Proc. 41(c)(2), 18 U.S.C.A. 150 (West 1985 
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1978). 

23 CopE ANN. 46-5-202 (1981); 
NEB.REV. STAT. §29-814.03 (Supp. 1982); 
N.Y.CRIM. PRo. LAw §690.36 (McKinney Supp. 
1983-84); OR.REV. ST. §133.545(4) (1983); S.D. 
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warrants 16 OTT. L.REV. 425 (Spring 1984). 
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TICE STANDARDS, REPORT on POLICE 95(1973). 
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26 RULE41 (c)(2)(A). 
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28 RULE 41 (a). 

29 RULE 41 (c)(2)(A). 

30 RULE 41 (c)(2)(B). 
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the testimony is a fatal flaw. United States v. 
Shorter, 600 F.2d 588 (6th Cir. 1979); while the 
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Lawyer at Large 


Tax Protestor 

A resident of Hempstead, New York, 
decided to express his dissatisfaction with 
local property taxes in a unique way. Ona 
seven-foot rock in his front yard, he carved 
the following verse: 

The residents of Nassau County 

Living or dead 

Single or wed 

Overtaxed until 

They bled or fled. 

Local officials were not amused, and 
they cited the citizen for violation of a city 
ordinance which apparently would have 
alllowed such a display for commercial or 
advertising purposes, but not for the pur- 
pose of protesting local taxes. 

The resident, obviously someone not 
likely to give in without a protest, took his 
case to the New York Supreme Court. The 
court ruled the local ordinance unconsti- 
tutional. 

The court said that the local officials 
“must live, if not with a piece of the rock, 
then in peace with the rock.” 


He Ain’t Heavy 

The Episcopal bishop of Central Florida 
sued the U.S. Government, claiming that a 
knee injury he suffered on U.S. Navy tennis 
courts prevents him from genuflecting 
before the altar. 

Bishop William H. Folwell of Winter 
Park sought $200,000 in damages, claiming 
his left knee was severely and permanently 
damaged in 1982 when he slipped on algae 
on the training center courts. 

But the Naval Training Center in Orlando 
filed a counterclaim, contending the bishop 
was a trespasser and owed $5,200 for the 
use of the courts over five years. 

“He obviously was not a trespasser,” said 
John Morgan, an attorney who has assisted 
in the bishop’s case. “He’s a bishop.” 


Powers of Persuasion 
At a recent luncheon in Tampa, Chief 
Judge John C. Godbold of the 1 1th Circuit 


Court of Appeals described some of the 
linguistic artistry used by some Florida 
lawyers in their attempts to persuade the 
court in their favor. 

One young Florida lawyer, he said, once 
argued in a brief that his client’s treatment 
was so outrageous it “would make the 
founding fathers cry out in mute horror.” 

Another lawyer, in describing his client’s 
plight to the court, wrote that his client was 
innocently fishing in the middle of a river 
when the federal agents suddenly came up 
on him. 

As a result, the defendant “exhilarated 
his engine,” thereby causing the agents to 
fire a “fuselage of shots.” Unfortunately, 
the sudden takeoff had ill effects, the 
lawyer wrote, “The defendant was ejacu- 
lated over the side.” 

Judge Godbold also told of how he once 
wanted to refer to the King James Bible 
while preparing a speech, and so sent a law 
clerk to get one. Meanwhile, he remem- 
bered he needed a bottle of bourbon for a 
social event, so he sent another law clerk to 
get that. 

As fate would have it, the two law clerks 
returned to his office at the same time, one 
carrying a Bible and the other carrying the 
bourbon. 

“I don’t know what the boss is writing 
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today,” one clerk said to the other, “but it’s 
going to be good.” 


Accessibility to the Courts 

A lawyer was showing a new client the 
firm’s library, which had books lining the 
walls from the floor to the 18’ ceiling. The 
client, noticing there was no ladder in the 
library, asked the lawyer what he would do 
if he needed one of the volumes near the 
ceiling. 

The lawyer replied, “I wouldn’t take the 
case.” 


Other Miscellany 

Contingent fee: An arrangement for legal 
services whereby if you lose, the lawyer gets 
nothing, and if you win, you get nothing. 

Notice to criminals: There is no truth to 
the rumor that police, in an effort to reduce 
environmental pollution caused by aerosal 
spray, have begun to use roll-on mace. “It 
just doesn’t seem to work as well as the 
spray,” said one unidentified officer who is 
due to be released from the hospital very 
soon. 

Long distance calling: A recent advertise- 
ment for legal services advised: “If you’ve 
been injured or killed, call today.” 

The featured speaker at a recent function, 
after standing by during an egregiously 
complimentary introduction by the master 
of ceremonies, took the podium and began 
his remarks by saying, “After a eulogy like 
that, I’m glad that I’m still standing.” 

Did you hear the one about the probate 
lawyer who stayed up all night trying to 
break the widow’s will? BU 


This column is edited by Joseph A. 
Eustace, Jr., Tampa. He invites contribu- 
tions of anecdotes of the lighter side of the 
law for future editions. Address them to 
Eustace at 1802 N. Morgan St., Tampa 
33602. 
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(305) 394-3314 

1. LOWEST FEES—(starting at $175 
per work product and comprehensive 
‘screening report). FEE must accom- 
pany request. 
2. REPLIES IN 24-48 HOURS VIA 
FEDERAL EXPRESS. 
3. FREE TELEPHONE CONSULTA- 
TIONS 1-305-394-3311. 
4. TEN YEARS OF EXPERIENCE. 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or design plus 
goods or services. FEES: TRADEMARK OFFICE 
Files—Wordmark—$55. 2 or more—$50 each. 
COMMON LAW-—$30 additional. EXPANDED 
COMMON LAW-—$75 additional. DESIGNS— 
$70 ver class. COPIES extra. 
COPYRIGHT—Supply title/author/regs—FEE: 
$60. 2 or more—$75 each. 
GOV'T LIAISON—All agencies—SEC(10K's), ICC, 
FTC, Court Records, Congress. Records, etc. Fee 
on request. 
APPROVED— Our services meet standards set for 
us by a D.C. Court of Appeals Committee. 

Over 30 years ful je — Not d 


with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 


POLICE PROCEDURES 


The nation's most experienced police 
procedures and standards specialist. Univ. 
criminologist and police malpractice 
authority who has worked with both plaintiff 
and defense in over 400 civil actions in 48 
states — featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litigation 
involving excessive force, intentional and 
negligent use of firearms, improper use of 
police vehicles, and standards of police 
conduct. Full credentials and references 
available on request. Certified National 
Academy of Police Specialists (N.A.P.S.) 


Dr. George Kirkham 
and Associates, Inc. 


Suite 209, 3030 N Fairfax Dr. e P.O. Box 10648 P.O. Box 10556 
Arlington, VA 22201 6 Arlington, VA 22210 Tallahassee, FL 32302 
Phone: (703) 524-8200 (904) 222-2476 


(305) 888-7555 (daily) 


CONSTRUCTION LITIGATION 
EXPERT WITNESS ADVICE STUDIES 


NATIONALLY recognized expert in the field of soils and foundation engineering, 
vibration damage, highway materials and construction, excavations and dewater- 
ing, testing and inspection. Professional Engineering assistance in preparing 
your case. Complete technical staff. References on request. 


JOHN M. ARRIBAS & ASSOCIATES 
7700 N.W. 72 Avenue, Miami, Florida 33166 
(305)661-0392 (24 hrs) 
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word 
processors 


at 
25% to 40% 
savings 
Refurbished Word Processors 
IBM DISPLAYWRITER 
WANG e NBI ¢ CPT 
LANIER © XEROX 


We also lease 
Displaywriters 
NBI Worn processors 


Also available: Refurbished 
OAS 8/64 Systems & Peripherals 


@ Guaranteed for maintenance 
@ Trade-ins accepted 
@ Delivered and installed 


800-227-1616 
Prestige 


WHEN YOU NEED SOMEONE’S 
ADDRESS TRACED YOU CAN’T BEAT 
OUR GUARANTEE 


NO TRACE 
NO CHARGE 


Our nominal fee of $165.00 (payable only 
upon locate) is your total cost to have some- 
one traced whose last address is up to three 
years old. Traces from older addresses, 
including MISSING HEIRS, are also con- 
ducted on a “No Trace —- No Charge” basis. 


RUSH TRACES one or two day turn- 


around) are also available when immediate 
results are required. WE SUCCEED 
WHERE OTHERS HAVE FAILED. 


To have someone traced anywhere world- 
wide or to obtain further information on our 
International Tracing Service call today 


TOLL FREE 
1-800-663-2255 


Remember It’s Guaranteed 
“NO TRACE - 
NO CHARGE” 


INFERNNIONAL 
TRACING 
SERNICES 


Marital Or (7 
Family Problem? 
Didn't Do It. 4. 

= 


EXPERT WITNESS 
AMPUTATIONS AND ENVIRONMENTAL 
DESIGNS FOR WHEELCHAIR 
CONFINED 

* Specializing in needs of amputees & 
quadriplegics 

*10 years experience in the Human Service 
Field and Executive Director of the American 
Amputee Foundation 

* Licensed Social Work & Rehabilitation 
Counselor 

* Evaluations of equipment needs, 
Prosthetics Services & Cost projections 

* Economic Loss, Structured Settlements, 
Reduced to Present Value 

* Video Services: “Day In The Life” presentation 

‘Architectural evaluations & renderings for 
accessibility & cost projections 

* Knowledge of high tech assi 
available for 
both amputees 

& wheelchair 
confined 

* Litigation 
experience 


4 
Jack M. East, LSW 
c/o American Amputee Foundation, Inc. 
Box 55218, Hillcrest Station 
Little Rock, Arkansas 72225 


501/666-9540 
501/664-2379 


501/666-2523 Message/Pager 
Serving the legal profession since 1975 


SUPPORT TO TRIAL LAWYERS 


Security Negligence vs. 
| Reasonable Security 
Consultation & Case Evaluation 
EXPERT TESTIMONY 
* SECURITY AUDIT + 


Luisu. DEL PINO, u.D.;c.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


What good is a hospital 
record if you can’t read it? 


JDeMD has prepared a list 
of over 500 commonly-used 
medical abbreviations, 
in a handsome folder for 
your reference library. 


For a free copy, write:* 
Advertising Manager 
jDeMD, Inc. 

153 Main Street 
Madison, N.J. 07940 


* No telephone orders 


The finest in’ ynedical experts 


NSTANT 


R 


ERVICE STATE SEAL & CERTIFICATE CO. 


NEXT DAY SERVICE 
In Florida... 


No Extra Charge 


Rt. 1. Box 80 e Morriston. Florida 32668 
STATE | FLORIDA TOLL FREE 1-800-342-2538 


(904) 368-6666 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 
@ Reasonably priced at $27.50 
e Your name embossed in gold on 


the front cover at no extra charge 
e Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 
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CAMPAIGN 
for AFRICA 


The Need Continues 


SS 


n Bernuth 


CARE photo by Rudolph vo 


It’s old people who will not 
age gracefully and die with 
dignity, but will expire 
hungry and in pain. 


If you have already responded, 
with concern and with money, 
to the terrible disaster 

confronting 35,000,000 Africans, 
thank you. 


Famine is not a media event. 
It’s long-term suffering that 
doesn’t end when the cameras 
stop rolling. 


It’s little children with 
bloated bellies and mothers 
too weak to respond to 
their cries. 


It’s people in Ethiopia, 
Mauritania, Chad, Niger, 
Kenya, Mali, Somalia, 
Mozambique and Sudan who 
need your help. 


But the need continues. 
IC ARE| Your gift will make a difference. 


Name 


Please help. 


Yes! I want to help Africa’s starving millions. Here is my tax-deductible gift of: 
$15 $25 L} $100 $500 


Other$ 


Address 


City State 


Please mail this coupon with your contribution to 


Zip 


CARE: Campaign for Africa, 145 Madeira Ave., Rm. 310, Coral Gables, FL 33134 


Or call, toll-free, 1-800-457-0400 
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NOW CORPEX GIVES YOU 

EVEN MORE REASONS PURCHASE 

THE FINEST CORPORATE KITS 


THE FIRST REASON IS SPEED OF DELIVERY. By joining 
forces with DHL World Wide Express, the largest courier in 
the world, we're able to offer you overnight delivery of our cor- 
porate kits to any place in the continental U.S., Alaska and 
Hawaii (our prices include delivery).' That's the kind of speed 
and efficiency that makes your business run better—and 
makes us the country’s leading source for corporate kits. 


THE SECOND REASON IS QUALITY. For over fifty years, 
Corpex has been providing America’s legal and financial 
communities with the finest, most comprehensive kits 
available* 


OUR NEWEST REASON IS A BONUS- our exciting new 
Corpex Premium Incentive Program. Every time you 
order corporate outfits from us, you receive 
coupons that can be redeemed for ter- 

rific gifts. (We call them Cor-Perks.) 

There's a whole catalog of fine 

gifts to choose from-—televisions, 

cordless telephones, golf bags, lug- 

gage, watches, cameras, dozens more 

—all absolutely free for the coupons 

you accumulate. It’s our way of 

thanking you for your business—and of 

proving our commitment to offer you 

more in every way. You'll receive our Cor- 

Perks Gift Catalog with your next order. 

Or you can call our toll-free number right 

now to find out what fabulous gifts we've 

got waiting for you. 

Corpex. We've always had presence. Now 

we have presents, too. 


+Some remote locations might require an additional day. 


*Every Corpex Corporate Kit comes ina 
matching slipcase complete with: 
* Corporate Seal in a foldaway pocket 
* 20 custom printed stock certificates 
Stock Transfer Ledger 
¢ 50 blank sheets for minutes or time-saving 
printed minutes and by-laws 
* Special forms section with complete review 
of latest IRS requirements for Sub-Chapter S 
election, medical and dental reimburse- 
ment plans, Section 1244 forms, 
IRS SS4 form, annual meeting forms. 
* Standard outfit—$47.50; with 
printed minutes and by-laws, 
$49.75. (Includes delivery in 
Continental U.S., Alaska, 
Hawaii.) 


Corpex Banknote Company, Inc., 480 Canal Street, New York, NY 10013 


1-800-221-8181 


(In NY: 1-800-522-7299; 212-925-2400) 


® 


WORLDWIDE EXPRESS 


Next best thing to taking it there your sell 


‘ 
ONS 
2 
SAS? 
SS 


federal law source 
helps you find cases 

-easilywith 
alphabetical indexes 
to annotations. 


Only United States Code Andy 
notated helps you find case 
with detailed alphabetical ffffexes 


you can easily pinpoint Cases Cov- 
ing particular subject matter. 


other reasons why USCA is the 
leading federal statute source. 
Contact your West Sales Repre- 


Call 1-800-328-9352 
(or 612-228-2973) 


15 § 77t 


SECURITIES 


Notes of Decisions 


GENERALLY 1-20 

INVESTIGATIONS 21-50 

CRIMINAL PROCEEDINGS 51-80 
IV. 


INJUNCTION PROCEEDINGS 81-137 


Generally 1-20 

Abuse of discretion, review 

Admissibility of evidence 
Criminal proceedings 56 
Injunction proceedings 119 

Affidavits, future wrongs 95 

Allowance of injunctions 
Discontinuance of practices as 

cluding injunctions 91 

Future wrong 96 

Allowance of preliminary or temporary 

injunctions 99 

A dment of ¢ plaint for relief 112 

Attorney General’s powers and duties 53 

Books and records 30 


pre- 


Burden of proof 118 
Civil actions against Commission 31 
Civil and criminal distinctions 2 
Complaint for relief 
Generally 111 
Amendment 112 
Time of violation as controlling 
Criminal proceedings 51-80 
Default judgment 130 
Defenses 114 
Disallowance of injunctions 
Discontinuance of practices as pre- 
cluding injunctions 92 
Future wrongs 97 


West Sale the many 
2 
or write to: West 
sentative today, or write to: 
Publishin 
164-0526 
St. Paul, MN 55164 


aN 


